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United States Court of Appeals for the 

District of Columbia 

No. 6571. 

Washington Loan and Trust Company, &c., Ap pellant, 

vs. 

John B. Cowgill, as Ancillary Administrator, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 80827. | 

; 

John B. Cowgill, as Ancillary Administrator of the Estate 
of Perry B. Cowgill, Deceased, Plaintiff, 

vs. | 

Washington Loan and Trust Company, a Corporation, as 
Executor under the Last Will and Testament of j Alice A. 
Hercus, Deceased, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Couft of the 
District of Columbia, at the City of Washington^ in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abovej-entitled 
cause, to wit : 


1—6571a 
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1 i Declaration in Replevin. 

! Filed January 29, 1932. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 80827. 

John B. Cowgill, as Ancillary Administrator of the Estate 
of Perry B. Cowgill, Deceased, Plaintiff, 

vs. 


Washington Loan and Trust Company, a Corporation, as 

Executor under the Last Will and Testament of Alice A. 

Hercus, Deceased, Defendant. 

The plaiptiff, John B. Cowgill, as the duly qualified and 
acting ancillary administrator of the estate of Perrv B. 
Cowgill, late of Prince Georges County, State of Maryland, 
under ancillary letters of administration granted to him by 
the Supreme Court of the District of Columbia, on, to wit, 
April 9th, 1931, in Administration Cause No. 41638, sues the 
defendant, Washington Loan and Trust Company, a corpo¬ 
ration in th,e District of Columbia, organized and existing 
under a special Act of Congress, as executor under the last 
will and testament of Alice A. Hercus, deceased, late of the 
District of Columbia, duly appointed, qualified and acting- 
under letters testamentary issued by the Supreme Court of 
the District of Columbia in Administration Cause No. 
40260, for wrongfully taking and detaining the goods, chat¬ 
tels and personal property of the estate of plaintiff’s said 
intestate, to wit, one certain promissory note in the princi¬ 
pal sum of Two Thousand ($2,000.00) Dollars, with interest 
thereon at the rate of six per cent per annum, payable semi¬ 
annually, signed by the Shoreham Hotel Corporation, dated 
April IS, 1930, and payable three years thereafter to the 
order of John H. Holmead, and by him endorsed in 
2 blank without recourse, said note being No. 146 of a 
series of 1,760 notes secured by a deed of trust on 
Part of Lot Six (6) in Square 2138 in the District of Colum¬ 
bia, more particularly described in said deed of trust, as the 
same is recorded in Liber 6439 at folio 214, et seq., of the 
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Land Records of the District of Columbia. Said note was 
on, to wit, the 19th day of May, 1930, purchased by plain¬ 
tiff’s intestate from Swartzell, Rheem & Hensey Company, 
a corporation duly organized and existing under the laws 
of the State of Virginia, and doing business in the District 
of Columbia, and was delivered by said Company, thus en¬ 
dorsed in blank, to plaintiff’s said intestate, who thereafter 
on, to wit, May 19th, 1930, left the same with said S|wartzell, 
Rheem and Hensey Company for safe-keeping apd collec¬ 
tion. Said note is of the value of, to wit, Two Thousand 
($2,000.00) Dollars. 

And the plaintiff claims that said note may be tal^en from 
the defendant and delivered to him, or if it be eloigned, that 
he may have judgment of its said value, and all mesne 
profits and damages which he estimates at Two Thousand 
($2,000.00) Dollars, besides costs. . 

ARTHUR C. KEEFER, 
LOUIS OTTENBERG, 

Attorneys for Plaintiff. 

Affidavit of Replevin. 


District of Columbia, ss: 


Personally appeared John B. Cowgill, who, being first 
duly sworn according to law, makes oath that h£ is the 
ancillary administrator of the estate of Perry B. Cowgill, 
late of Prince Georges County, State of Maryland, under 
ancillary letters of administration granted to him bv the 
Supreme Court of the District of Columbia on, to 
3 wit, the 9th day of April, 1931; that the defendant, 
Washington Loan and Trust Company, a corpora¬ 
tion in the District of Columbia, organized and existing 
under a special Act of Congress, is executor under the last 
will and testament of Alice A. Hercus, deceased, late of the 
District of Columbia, duly appointed, qualified and acting 
under letters testamentary issued by the Supreme Court 
of the District of Columbia in Administration Capse No. 
40260; that, according to affiant’s information and belief, 
the plaintiff, as ancillary administrator as aforesaid, is 
entitled to recover possession of the chattel proposed to be 
replevied in this action, being the certain promissolrv note 
described in the declaration hereto annexed; that the de¬ 
fendant, as executor as aforesaid, has wrongfully taken and 
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detained the same. That said chattel was not subject to 
such taking, seizure and detention, and was not taken 
under any writ of replevin between the parties. 

JOHN B. COWGILL. 


Subscribed and sworn to before me this 21st day of 
January, A. D. 1932. 

[seal.] j LENA B. HYATT, 

Notary Public , 7). C. 


Memoranda. 

January 29, 1932.—Replevin undertaking with the United 
States Fidelity and Guaranty Company, surety, approved 
and filed. 

Writ of Replevin issued. 

4 Pleas of the Defendant. 

Filed February 15, 1932. 
*##*### 

The defendant, Washington Loan and Trust Company, 
executor of the last will and testament of Alice A. Hercus, 
deceased, for plea to the declaration says: 

1. It admits that the plaintiff, John B. Cowgill, is the 
duly qualified and acting ancillary administrator of the 
estate of Perry B. Cowgill, under ancillary letters of admin¬ 
istration granted to him by the Supreme Court of the Dis¬ 
trict of Columbia, as in said declaration alleged. 

2. It admits that this defendant, Washington Loan and 
Trust Company, is a body corporate, organized and existing 
under a special Act of Congress, and is executor of the last 
will and testament of Alice A. Hercus, deceased, duly ap¬ 
pointed, qualified and acting under letters testamentary 
issued to iti by the Supreme Court of the District of Co¬ 
lumbia, as in said declaration alleged. 

3. It denies wrongfully taking and detaining the goods, 
chattels and personal property of the estate of plaintiff’s 
intestate, to wit, one promissory note in the principal sum 
of Two Thousand Dollars ($2,()00), with interest thereon 
at six per cent, signed by the Shoreham Hotel Company, 
dated April 18, 1930, payable three years after date, to the 
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order of John H. Holmead, endorsed in blank without re¬ 
course and secured by deed of trust, as in said declara¬ 
tion alleged. 

4. It denies that said note was on, to wit, the 19th day 
of May, 1930, purchased by plaintiff’s intestate from Swart- 
zell, Rheem and Hensey Company and was delivered by 
said Company to plaintiff’s said intestate, who thereafter 
on May 19, 1930, left the same with Swartzell, Rheem and 

Hensey Company for safekeeping and collection; 
5 it denies that the said note is of the value of Two 
Thousand Dollars ($2,000). 

5. It denies the claim of the plaintiff that he is entitled 
to have said note taken from this defendant and delivered 
to him, or if it be eloigned that plaintiff may hakre judg¬ 
ment of its said value. 

' 

Second Plea. 

For a further plea to the declaration, this defendant says 
that Alice A. Hercus, defendant’s testatrix, during her life¬ 
time purchased of the Swartzell, Rheem and Hensey Com¬ 
pany, a body corporate, organized and existing under the 
laws of the State of Virginia and doing business in the 
District of Columbia, two certain promissory notes made 
by Howard A. Schladt, dated July 30, 1927, payable three 
years after date at the office of Swartzell, Rheem and Hen¬ 
sey Company, each for the sum of One Thousand Dollars 
($1,000), with interest thereon at the rate of six per] centum 
per annum, payable semi-annually, secured by first deed of 
trust to Luther A. Swartzell and Edmund D. Rheem, Trus¬ 
tees, dated July 30, 1927, upon Lot Numbered 4 in Square 
Numbered 2138, in the City of Washington, District of 
Columbia; said notes were payable to John H. Holmead 
and by him endorsed without recourse to the order of 
Alice A. Hercus. Thereafter, following the death of the 
said Alice A. Hercus on the 27th day of August, in the 
year 1930, letters testamentary upon her estate were 
granted by the Supreme Court of the District of Columbia 
to this defendant, and this defendant, as such ekecutor, 
obtained possession and ownership of said two promissory 
notes. 

That sometime during the month of January, 1931, this 
defendant learned that the deed of trust securing the two 
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promissory! notes aforesaid had been released, and there¬ 
upon, as such executor, it made demand upon the said 
Swartzell, Rheem and Hensey Company for the pay- 

6 ment of said notes or the negotiation and delivery 
of a new note or notes to it as such executor in the 

place and stead of said two promissory notes made by 
Schladt, and thereupon said Swartzell, Rheem and Hensey 
Company, in consideration of the agreement of this de¬ 
fendant, as such executor, to cancel said Schladt notes as 
paid and satisfied, negotiated and delivered to this de¬ 
fendant a certain promissory note Numbered 146 in a 
series of 1,760 notes in the principal sum of Two Thousand 
Dollars ($2,000), with interest thereon at the rate of six 
per centum per annum, payable semi-annually, made by 
the Shoreham Hotel Corporation, dated April 17, 1930, and 
payable three years thereafter to the order of John H. Hol- 
mead, who was then the Treasurer of the Swartzell, Rheem 
and Hensey Company, and by him endorsed to the order of 
The Washington Loan and Trust Company, executor of 
the estate of Alice A. Hercus, without recourse to the said 
John H. Holmead, and this defendant thereupon cancelled 
as paid and satisfied said two Schladt notes. 

That said note made by the Shoreham Hotel Corporation 
was negotiated and delivered to this defendant for and on 
account of the consideration hereinbefore mentioned and 
that this defendant acquired said note bona fide, for value, 
in due course of business, before maturity, without any 
notice or any claim of the ownership thereof by the plain¬ 
tiff or the plaintiff’s intestate, and this is the note which is 
sued on in this cause of action. 

i ARTHUR PETER, 

GEO. P. HOOVER, 
Attorneys for Defendant. 

7 Joinder of Issue on Defendant’s First Plea. 

Filed July 22,1932. 

• •••••• 

The plaintiff joins issue on the defendant’s first plea. 

ARTHUR C. KEEFER, 

! LOUIS OTTENBERG, 

, Attorneys for Plaintiff. 


JOHN B. COWGILL, AS ANCILLARY ADMINISTRATOR. 

Plaintiff's Replication to Defendant's Second^ Plea. 


The plaintiff, for replication to the second p}ea of the 
defendant filed herein, says: 

1. Plaintiff admits that defendant’s testatrix purchased 
two certain promissory notes made by Howard A. Schladt, 
dated July 30, 1927, payable at three years, each for the 
sum of $1,000. with interest thereon at the rate qf 6% per 
annum and secured by a deed of trust to Luther A. Swart - 
zell and Edmund D. Rheem, Trustees, dated July 30, 1928, 
upon Lot #4 in Square #2138 in the District of Columbia, 
and plaintiff admits that said Schladt notes came into the 
possession and ownership of the defendant as executor of 
the estate of Alice A. Hercus. 

2. Plaintiff admits that the said Schladt deed of trust 
was released prior to January, 1931, and says that credit 
was given to defendant’s testatrix for the full amount of 
said notes, and that said Schladt notes became ^nd were 
satisfied and released; and plaintiff admits that defendant 
learned of said release, but is without knowledge sufficient 
to form a belief that defendant made demand of Swartzell, 
Rheem & Hensey Company, a corporation, for payment of 
said Schladt notes. Plaintiff denies that any consideration 

was passed by the defendant to said Swartzell, 
8 Rheem & Hensey Company, a corporation, for the 
delivery to the defendant of note #146, in the prin¬ 
cipal sum of $2,000, made by Shoreham Hotel Corporation, 
dated April 17, 1930, which said note was and still is owned 
by the plaintiff as ancillary administrator of the estate of* 
Perry B. Cowgill, deceased. 

3. Plaintiff denies that said Shoreham Hotel Corporation 
note was owned by said Swartzell, Rheem & Henley Com¬ 
pany, a corporation, and denies that in January, 1931, after 
the release of said Schladt deed of trust, the notes; secured 
thereby had any value or constituted a valuable consider¬ 
ation for any valid legal agreement between saicl defend¬ 
ant and Swartzell, Rheem & Hensey Company, a corpora¬ 
tion, or that said Schladt notes were canceled by the de¬ 
fendant or marked paid and satisfied or delivered by the 
defendant to Swartzell, Rheem & Hensey Company, a cor¬ 
poration, at the time of the delivery of said Shoreham 
Hotel note to defendant. Plaintiff denies that thje Shore- 
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ham Hotel Corporation note was negotiated to the defend¬ 
ant or delivered for and on account of any consideration 
moving from the defendant or that the defendant acquired 
said note bona fide, for value, in due course of business, 
and without notice. Plaintiff says that when such Shore- 
ham Hotel Corporation note was delivered to the defend¬ 
ant, defendant knew, or should have known, that at the 
time of said deliverv said Schladt notes had been released 
and were without value. 

4. Plaintiff further says that plaintiff’s said Shoreham 
Hotel Corporation note was, prior to January, 1931, left at 
the office of Swartzell, Rheem & Hensey Company, a corpo¬ 
ration, for safe-keeping and collection by plaintiff’s intes¬ 
tate, and said note was delivered to the defendant by one 
Brewer at the instance of one Rheem; that said Swartzell, 

Rheem & Hensey Company, a corporation, had never 

9 authorized the deliverv of said Shoreham Hotel Cor- 

* 

poration note to the defendant and that said deliv¬ 
ery, if made or authorized by said Swartzell, Rheem & Hen¬ 
sey Company, a corporation, was ultra vires and without 
consideration and known to be such bv the defendant, and 
that if said Swartzell, Rheem & Hensey Company, a corpo¬ 
ration, delivered said Shoreham Hotel Corporation note to 
the defendant, it acted in the matter without the consent or 
authority of the plaintiff. 

5. Plaintiff says that the defendant paid no consider¬ 
ation for said Shoreham Hotel Corporation note and suf¬ 
fered no detriment; and that Swartzell, Rheem & Hensey 
Company, a corporation, received no benefit or advantage 
or consideration by reason of the delivery of said Shore¬ 
ham Hotel Corporation note to the defendant. 

ARTHUR C. KEEFER, 
LOUIS OTTENBERG, 

Attorneys for Plaintiff. 

Joinder of Issue on Plaintiff 7 s Replication to Defendant's 

Second Plea. 

Filed January 3, 1933. 

##•*#** 

The defendant joins issue upon the plaintiff’s replica¬ 
tion to the second plea of the defendant. 

ARTHUR PETER, 

! GEO. P. HOOVER, 

Attorneys for Defendant. 
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10 Stipulation. 

Filed May 14,1934. 

«##**** 

' i 

This stipulation, made this 12th day of May, 1934, be¬ 
tween the counsel for the plaintiff and the counsel for the 
defendant in the above entitled cause— 

Witnesseth, that the parties hereto agree as follows: 

1. That the receipt dated May 19, 1930, issued by the 
Swartzell, Rheem and Hensey Company and signed by 
John H. Holmead and relating to the Shoreham Hotel Cor¬ 
poration note numbered 146 for Two Thousand ($2,000) 
Dollars, was issued by said corporation and sent to Perry 
B. Cowgill, and the production of said receipt will be ac¬ 
cepted as sufficient proof of its execution and delivery. 

2. That the letter dated May 19, 1930, to Perry B. Cow¬ 
gill, Glendale, Maryland, transmitting the receipt men¬ 
tioned in the above paragraph, was sent to Perry B. Cow¬ 
gill, and the production of said letter will be accepted as 
sufficient proof of the signature of Edmund D. Rheem on 
behalf of the Swartzell, Rheem and Hensey Company. 

3. That either party hereto shall have the right to pro¬ 
duce any of the records of the Swartzell, Rheem and Hen¬ 
sey Company without the necessity of producing the per¬ 
son or persons who made the entries on the records, sub¬ 
ject to the objection by either party on all grounds other 
than as to the authenticity of said records. 

4. That the plaintiff made demand of the defendant by 
letter dated May 20, 1931, for Shoreham Hotel note num¬ 
bered 146 in the sum of Two Thousand ($2,000) Dollars, 
then in the possession of said defendant, and the said de¬ 
mand was refused. 

5. That on the 12th day of January, 1931, Shore- 

11 ham Hotel note numbered 146, in the sum of Two 
Thousand ($2,000) Dollars, was owned by Perry B. 

Cowgill and was held at the office of the Swartzell, Rheem 
and Hensey Company for said Perry B. Cowgill fot collec¬ 
tion and safe-keeping. 

6. That on or about July 30, 1927, Alice A. Herlcus, for 
value, acquired and became the owner of two certain 
promissory notes for One Thousand ($1,000) each, num- 
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bered 41 and 42, dated July 30, 1927, due and payable July 
30, 1930, with interest at six (6) per cent, secured by first 
deed of trust to Luther A. Swartzell and Edmund D. 
Rheem, under deed of trust dated July 30, 1927, conveying 
Lot 4, in Square 2138. 

7. That at the time of the death of said Alice A. Hercus 
the above described promissory notes were held and owned 
by said Alice A. Hercus and were deposited in the National 
Metropolitan Bank for collection. 

8. On August 27, 1930, The Washington Loan and Trust 
Company, by order of the Supreme Court of the District of 
Columbia, was granted letters testamentarv ur>on the estate 
of said Alice: A. Hercus, and, shortly after being so ap¬ 
pointed executor, it obtained the said promissory notes 
from the said National Metropolitan Bank. 

LOUIS OTTENBERG, 
ARTHUR C. KEEFER, 

Attorneys for Plaintiff. 
ARTHUR PETER, 

GEO. P. HOOVER, 

i Attorneys for Defendant. 

Third Plea of Defendant. 

Filed May 16, 1934. 

• •••••* 

The defendant, Washington Loan and Trust Company, 
executor of the last will and testament of Alice A. 
12 Hercus, deceased, by leave of Court first had and ob¬ 
tained, files this its third plea to the declaration 
herein, and says: 

For a further plea to the declaration, this defendant says 
that Alice A. Hercus, defendant’s testatrix, during her 
lifetime purchased of the Swartzell, Rheem and Hensey 
Company, a body corporate, organized and existing under 
the laws of the State of Virginia and doing business in the 
District of Columbia, two certain promissory notes made 
by Howard A. Schladt, dated July 30, 1927, payable three 
years after date at the office of Swartzell, Rheem and Hen¬ 
sey Company, each for the sum of One Thousand Dollars 
($1,000), with interest thereon at the rate of six per centum 
per annum, payable semi-annually, secured by first deed of 
trust to Luther A. Swartzell and Edmund D. Rheem, Trus- 
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tees, dated July 30, 1927, upon Lot Numbered 4 in Square 
Numbered 2138 in the City of Washington, District of Co¬ 
lumbia; said notes were payable to John H. Holmead and 
by him endorsed without recourse to the order pf Alice A. 
Hercus. Thereafter, following the death of the said Alice 
A. Hercus on the 27th day of August,, in the year 1930, let¬ 
ters testamentary upon her estate were granted by the Su¬ 
preme Court of the District of Columbia to this defendant, 
and this defendant, as such executor, obtained possession 
and ownership of said two promissory notes. 

That sometime during the month of January, 1931, this 
defendant learned that the deed of trust securing the two 
promissory notes aforesaid had been released, and there¬ 
upon, as such executor, it made demand upon the said 
Swartzell, Rheem and Hensey Company for thq payment 
of said notes or the negotiation and delivery of a new note 
or notes to it as such executor in the place and stead of 
said two promissory notes made by Schladt, and “hereupon 
said Swartzell, Rheem and Hensey Company, }n consid¬ 
eration of the agreement of this defendant as such 
13 executor, to forbear to sue said Swartzell, Rheem 
and Hensey Company for money had and received 
by said company for and on behalf of defendant’s testa¬ 
trix, the said Alice A. Hercus, which claim of defendant 
arose out of the payment to and release by said pwartzell, 
Rheem and Hensey Company of the two certain promissory 
notes made by Howard A. Schladt, dated July 30, 1927, 
hereinbefore referred to, and further in consideration of 
the acceptance by defendant, as such executor, pf a new 
note or notes in the place and stead of said Schladt notes, 
and in forbearance to sue on the pre-existing or antecedent 
indebtedness of Swartzell, Rheem and Hensey Copipany to 
defendant’s testatrix arising out of the releasp of said 
notes, negotiated and delivered to this defendant ja certain 
promissory note Numbered 146 in a series of 1,7*60 notes 
in the principal sum of Two Thousand Dollars ($2,000), 
with interest thereon at the rate of six per ceptum per 
annum, payable semi-annually, made by the Sfhoreham 
Hotel Corporation, dated April 17, 1930, and payable three 
years thereafter to the order of John H. Holmead, who 
was then the Treasurer of the Swartzell, Rheem and Hen¬ 
sey Company, and by him endorsed to the order of The 
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Washington Loan and Trust Company, executor of the 
estate of Alice A. Hercus, without recourse to the said 
John H. Holmead, and this defendant thereupon did for¬ 
bear to sue said Swartzell, Rheem and Hensey Company 
for and on account of the aforesaid claim, and did accept 
a new note in the place and stead of said Schladt notes 
and in the place and stead of the pre-existing or antecedent 
indebtedness of said Swartzell, Rheem and Hensey Com¬ 
pany, as hereinbefore set forth. 

That said note made by the Shoreham Hotel Corporation 
was negotiated and delivered to this defendant for and on 
account of the consideration hereinbefore mentioned and 
that this defendant acquired said note bona fide, for value, 
in due course of business, before maturity, without 
14 any notice or any claim of the ownership thereof 
by the plaintiff or the plaintiff’s intestate, and this 
is the note which is sued on in this cause of action. 

ARTHUR PETER, 

GEO. P. HOOVER, 
Attorneys for Defendant. 

Fiat. 

Let be filed. 

! JAMES M. PROCTOR, 

.Justice. 

Plaintiff's Replication to Defendant's Third Plea. 

Filed October 10, 1934. 

m H 4 * 

Plaintiff, for replication to the third plea of the defend¬ 
ant filed herein, savs: 

1. Plaintiff admits that the defendant’s testatrix pur¬ 
chased two certain promissory notes made by Howard A. 
Schladt, dated July 30, 1927, payable at three years, each 
for the sum of $1,000, with interest thereon at the rate of 
6% per annum and secured by a deed of trust to Luther A. 
Swartzell and Edmund D. Rheem, Trustees, dated July 30, 
1927, upon Lot! ir4 in Square ir213S in the District of Co¬ 
lumbia, and plaintiff admits that said Schladt notes came 
into the possession and ownership of the defendant as 
executor of the estate of Alice A. Hercus. 

2. Plaintiff admits that the Schladt deed of trust was 
released prior to January, 1931, and says that credit there- 
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for was given to defendant’s testatrix for the fi^ll amount 
of said notes, and that said Seliladt notes became and were 
satisfied and released. Plaintiff admits that the defendant 
learned of said release, but is without knowledge} sufficient 
to form a belief that defendant made demand on Swartzell, 
Rheem and Hensey Company, a corporation, for the pay¬ 
ment of said Schladt notes or the negotiation and 
15 delivery of a new note or notes to defendant as the 
executor of the estate of Alice A. Hercus ini the place 
and stead of said two promissory notes made by Schladt, 
and plaintiff is without knowledge sufficient to form a 
belief that said defendant entered into any agreement to 
forbear to sue Swartzell, Rheem and Hensey Company for 
money had and received by said Company, or on any pre¬ 
existing or antecedent indebtedness of Swartzell, Rheem 
and Hensey Company to defendant’s testatrix arising out 
of the release of said notes, or entered into any Agreement 
for the acceptance by said defendant as such exebutor of a 
new note or notes in the place and stead of said Schladt 
notes. Plaintiff denies that any consideration was passed 
by the defendant to Swartzell, Rheem and Hensey Com¬ 
pany for the delivery to the defendant of not^ No. 146 
in the principal sum of Two Thousand Dollars ($2,000.00) 
made by the Shoreham Hotel Corporation, dated April 17, 
1930, which said note was and still is owned by the plaintiff 
as ancillary administrator of the estate of Perry 
gill, deceased. 

3. Plaintiff denies that said Shoreham Hotel 
tion note was owned by Swartzell, Rheem and Hensey Com¬ 
pany, a corporation. Plaintiff denies that said Shoreham 
Hotel Corporation note was negotiated to the defendant 
or was delivered to the defendant for or on account of any 
consideration moving from the defendant or thaj; the de¬ 
fendant acquired said note bona fide, for value, i^ the due 
course of business and without notice. Plaintiff denies that 
defendant accepted said Shoreham Hotel Corporation note 
in the place and stead of any pre-existing or antecedent in¬ 
debtedness of said Swartzell, Rheem and Hensey Company 
to the defendant. 

4. Plaintiff further says that plaintiff’s said Shoreham 
Hotel Corporation note was, prior to January, 1931, 


B. Cow- 


Corpora- 


16 left at the office of Swartzell, Rheem and! 


Company, a corporation, for safe-keeping and collec- 


Hensev 
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tion by plaintiff’s intestate, and said note was delivered 
to the defendant bv one Brewer at the instance of one 
Rheem; that said Swartzell, Rheem and Hensey Company, 
a corporation, had never authorized the delivery of said 
Shoreham Hotel Corporation note to the defendant and that 
said delivery, if made or authorized by said Swartzell, 
Rheem and Hensey Company, a corporation, was ultra 
vires and without consideration and known to be such by 
the defendant, and that if said Swartzell, Rheem and Hen¬ 
sey Company, a corporation, delivered said Shoreham Hotel 
Corporation note to the defendant, it acted in the matter 
without the consent or authority of the plaintiff. 

5. Plaintiff isavs that the defendant paid no consideration 
for said Shoreham Hotel Corporation note and suffered 
no detriment; and that Swartzell, Rheem and Hensey Com¬ 
pany, a corporation, received no benefit or advantage or 
consideration by reason of the delivery of said Shoreham 
Hotel Corporation note to the defendant. 

ARTHUR C. KEEFER, 

! LOUIS OTTENBERG, 

Attorneys for Plaintiff. 

Memorandum. 

October 29, 1934.—Joinder in issue to replication to 3d 
plea, filed. 

17 Memorandum. 

November 23, 1934.—Verdict for plaintiff for return of 
goods and one cent damages. 

Motion for a Neic Trial. 

Filed November 27, 1934. 

• •••••• 

Comes now the defendant, The Washington Loan and 
Trust Company, executor under the last will and testament 
of Alice A. Hercus, deceased, by its attorneys, Arthur 
Peter and George P. Hoover, and moves the Court to set 
aside the verdict of the jury and to grant a new trial in 
the above entitled cause, for the following reasons: 

1. The verdict of the jury is contrary to the evidence. 

2. The verdict of the jury is wholly without support in 
the evidence. 
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3. The verdict of the jury is contrary to law. 

4. In arriving at a verdict the jury manifestlly disre¬ 
garded the charge of the Court and the instructions granted 
and given by the Court to the jury as the law of jthe case. 

5. The Court erred in denying the motion of the defend¬ 
ant to direct the jury to return a verdict for the defendant. 

6. The Court erred in denying defendant’s prayers for 
instruction numbered 1 and 2. 

7. The Court erred in denying the defendant’s! prayers 
for instruction numbered 8 and 8a. 

8. The Court erred in charging the j 

18 9. The Court erred in its additional charge to the 
jury. 

ARTHUR PETER, 

GEO. P. HOOVER, 
Attorneys for 

Supreme Court of the District of Columbia] 

I 

Tuesday, June 18^ 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

*•••••• 

Upon consideration of the motion filed herein, fc^r a new 
trial, the same having been heretofore duly argued and 
submitted to the Court, it is ordered that said motion be 
and the same is hereby overruled, and judgment on ver¬ 
dict is ordered. 

Wherefore, it is considered that plaintiff do have and 
retain possession of the goods replevied herein as more 
definitely set forth in the schedule filed in this cause, plus 
One Cent (1^) damages, together with costs of su^t to be 
taxed by the clerk and have execution thereof. 

Memoranda. 

June 25, 1935.—Appeal noted in open Court, anc| super¬ 
sedeas bond fixed at $2,000.00. j 

July 1, 1935.—Supersedeas undertaking ($2,000) ap¬ 
proved and filed. 

July 9, 1935.—Time to file bill of exceptions extended to 
and including July 26, 1935. 

19 July 26,1935.—Proposed bill of exceptions ifiled. 
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Assignments of Error. 

Filed August 5, 1935. 

******* 

The defendant hereby assigns as error committed bv the 
Trial Court in the above entitled cause the following: 

1. Error of the Court in denying the motion of the de¬ 
fendant at the close of the whole evidence to direct the jury 
to return a verdict for the defendant. 

2. Error of the Court in refusing to grant defendant’s 
Prayer No. 1. 

3. Error of the Court in refusing to grant defendant’s 
Prayer No. 2. 

4. Error of the Court in refusing to grant defendant’s 
Prayer No. 8. 

5. Error of the Court in refusing to grant defendant’s 
Prayer No. 8a. 

! ARTHUR PETER, 

GEO. P. HOOVER, 
Attorneys for Defendant. 

Service of a copy of the foregoing Assignments of Error 
acknowledged this 29th day of July, 1935. 

LOUIS OTTENBERG, 
ARTHUR KEEFER, 

H. MAX AMMERMAN, 
Attorneys for Plaintiff. 

20 Memoranda. 

August 16, 1935.—Time for submitting bill of exceptions 
extended to and including September 18, 1935. 

September 18, 1935.—Time for submitting bill of excep¬ 
tions further extended to and including September 25, 1935. 

Supreme Court of the District of Columbia. 

Wednesday, September 25, 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

• •••••# 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon the defendant by its attor- 
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i 

nev submits to the Court its Bill of Exceptions! taken at 
the trial of this cause and prays that the same jbe signed 
and made of record, ntmc pro tunc , which is hjerebv ac¬ 
cordingly done. 

Designation of Record. 

Filed August 5, 1935. 


Comes now the defendant in the above entitled cause, 
and designates the following to constitute the transcript of 
record for filing in the United States Court of Appeals for 
the District of Columbia, and requests the Clerk tp include 
therein: | 

1. Declaration of the plaintiff and affidavit in support 
thereof, filed January 29,1932. 

2. Memorandum: Replevin undertaking, with the United 

States Fidelity and Guaranty Company, surety, ap- 
21 proved and filed, January 29, 1932. 

3. Memorandum: Writ of replevin issued, Jan¬ 
uary 29, 1932. 

4. Pleas of defendant, filed February 15, 1932. 

5. Plaintiff’s joinder of issue on defendant’s fi^st plea, 
filed July 22, 1932. 

6. Plaintiff’s replication to defendant’s second plea, filed 
July 22,1932. 

7. Joinder of issue on plaintiff’s replication to defend¬ 
ant’s second plea, filed January 3,1933. 

8. Stipulation, filed May 14, 1934. 

9. Memorandum: Minute entry, May 16, 1934, granting 
leave to defendant to file third plea. 

10. Third plea of defendant, filed May 16,1934. i 

11. Plaintiff’s replication to defendant’s third plea, filed 
October 10, 1934. 

12. Joinder of issue on plaintiff’s replication to defend¬ 
ant ’s third plea, filed October 29, 1934. 

13. Memorandum: Verdict of the jury entered November 
23,1934. 

14. Motion of defendant for a new trial, filed November 
27, 1934. 

2—6571a 
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15. Memorandum: Motion for new trial overruled and 
judgment on verdict entered June 18, 1935. 

16. Memorandum: Appeal noted in open Court by de¬ 
fendant and supersedeas bond fixed, June 25, 1935. 

17. Memorandum: Undertaking on appeal to act as 
supersedeas, with Fidelity and Deposit Company of Mary¬ 
land, surety, approved and filed, July 1, 1935. 

18. Memorandum: July 9, 1935, time for filing bill of 
exceptions extended to July 26, 1935. 

19. Memorandum: July 26, 1935, bill of exceptions 
filed. 

22 20. Memorandum: Bill of exceptions settled, ap¬ 

proved and ordered of record. 

21. Assignments of error. 

22. Bill of exceptions. 

23. This designation of record. 

ARTHUR PETER, 

GEO. P. HOOVER, 

i Attorneys for Defendant . 

July 29, 1935. 

Service of a copy of the foregoing designation of record 
acknowledged this 29th dav of Julv, 1935. 

LOUIS OTTEXBERG, 
ARTHUR KEEFER, 
i H. MAX AMMERMAN, 

Attorneys for Plaintiff . 

Additional Designation of Record. 

Filed September 25, 1935. 

»•**#** 

Comes now the defendant in the above entitled cause, 
and designates the following to constitute an addition to 
the transcript of record for filing in the United States 
Court of Appeals for the District of Columbia, and requests 
the Clerk to include therein: 

1. Memorandum: August 16, 1935, time for submitting 
bill of exceptions extended to September 18, 1935. 

2. Memorandum: September 18, 1935, time for submit¬ 
ting bill of exceptions further extended to September 25, 
1935. 
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3. Memorandum: September 25, 1935, bill of exceptions 
settled, approved and ordered of record. 

4. This additional designation of record. 

ARTHUR PETEk, 

GEO. P. HOOVER, 
Attorneys for Defendant. 

September 25, 1935. 

23 Service of a copy of the foregoing additional des¬ 
ignation of record acknowledged this 25t|i day of 

September, 1935. 

ARTHUR C. KEEFEft, 

LOUIS OTTENBERG, 

H. M. AMMERMAN, 

Attorneys for Plaintiff. 

24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

■ 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the fpregoing 
pages numbered from 1 to 23, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel, herein filed, copies of which are made 1 part of 
this transcript in cause No. 80827 at Law, wherein John 
B. Cowgill, as ancillary administrator of the estate of Perry 
B. Cowgill, deceased, is plaintiff and Washington Loan and 
Trust Company, a corporation, as executor under the last 
will and testament of Alice A. Hercus, deceased, is| defend¬ 
ant, as the same remains upon the files and of record in 
said Court. 

In testimony whereof I hereunto subscribe my n^me and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of October, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHA^, 

filerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 

I 
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25 In the Supreme Court of the District of Columbia. 

At Law. 

No. 80,827. 

John B. Cowgill, as Ancillary Administrator of the Estate 
of Perry B. Cowgill, Deceased, Plaintiff, 

vs. 

Washington Loan and Trust Company, a Corporation, as 
Executor Under the Last Will and Testament of Alice 
A. Hercus, Deceased, Defendant. 

To: Louis Ottenberg, Esq., 

Arthur C. Keefer, Esq., and 

H. Max Ammerman, Esq., 

Attornevs for Plaintiff: 

% 

Please take notice that the within bill of exceptions on 
the appeal of the defendant, The Washington Loan and 
Trust Company, as executor under the last will and testa¬ 
ment of Alice A. Hercus, deceased, will be called to the 
attention of and submitted to the Court on August 23, 1935, 
at ten o'clock A. M., or as soon thereafter as counsel can 
be heard, for the purpose of having the same settled, signed 
and sealed bv the Court. 

ARTHUR PETER, 

i Washington Loan & Trust Building , 
i GEO. P. HOOVER, 

Investment Building , 
Attorneys for Defendant. 

26 Service of the foregoing notice and copy of said 
bill of exceptions acknowledged this 26th day of 

July, 1935. 

LOUIS OTTENBERG, 
ARTHUR C. KEEFER, 

H. MAX AMMERMAN, 
i Attorneys for Plaintiff. 
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27 In the Supreme Court of the District of Columbia. 

At Law. | 

No. 80,827. 

John B. Cowgill, as Ancillary Administrator of the Estate 
of Perry B. Cowgill, Deceased, Plaintiff, 

vs. 

Washington Loan and Trust Company, a Corporation, as 
Executor under the Last Will and Testament of Alice A. 
Hercus, Deceased, Defendant. 

Bill of Exceptions. \ 

Be it remembered that the above entitled causj* came on 
for trial on Tuesday, November 20,1934, and endijng Thurs¬ 
day, November 22, 1934, before Mr. Justice Gordon and a 
jury duly empanelled and sworn to try the issuejs between 
the plaintiff, John B. Cowgill, as ancillary administrator of 
the estate of Perry B. Cowgill, deceased, and the defendant, 
The Washington Loan and Trust Company, as executor 
under the last will and testament of Alice A. Hercus, de¬ 
ceased, parties to said cause, and proceedings were had, 
rulings made by the Court and exceptions taken and noted 
as follows: 

And thereupon after the jury had been duly sworn, the 
plaintiff, John B. Cowgill, to maintain the issues on his 
part joined, after having been duly sworn, testified as fol¬ 
lows : 

My name is John B. Cowgill. I am the ancillary admin¬ 
istrator of the estate of Mr. P. B. Cowgill, who was my 
father. He died on March 3,1931, on the W., B. & A. train, 
between Randle Station and Washington. When J became 
administrator and went into my father’s effects,'I 

28 did find a letter from the Swartzell, Rheenk & Hen- 
sev Co., dated May 19,1930, addressed to my father, 

and with it a receipt of the same date, from that company 
to mv father. 

Thereupon plaintiff offered in evidence the said letter 
and receipt, which were marked respectively, “Plaintiff’s 
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Exhibit Xo. 1 and Xo. 2”, and are in words and figures as 
follows: 

“Mr. P. B. Cowgill, 

Glendale, Maryland. 

Dear Mr. Cowgill: 

Your notes of Hugh Woods, aggregating $2,000, dated 
April 25, 1927, matured April 25th, last. We have rein¬ 
vested these proceeds into loan of the Shoreham Hotel Cor¬ 
poration for that amount, dated April 18, 1930, bearing in¬ 
terest at the rate of 6 per cent, which we consider amply 
secured by first deed of trust, and have placed in our 
vault for safe keeping for you. We are enclosing herewith 
our receipt therefor. 

With kindest regards, we remain, 

SWARTZELL, RHEEM & HENSEY CO., 
By EDMUND D. RHEEM, 

Vice President. ’ 9 

“$2,000. 727 Fifteenth Street, N. W., 

Washington, D. C., May 19, 1930. 

Received of Mr. P. B. Cowgill for collection and safe¬ 
keeping one mote, drawn by the Shoreham Hotel Corpora¬ 
tion, numbered 146, aggregating $2,000, dated April 18, 

1930, secured by first deed of trust on lot part 2 of 6, Square 
2138, bearing interest at the rate of six per cent, 3 years. 

SWARTZELL, RHEEM & HENSEY CO., 
By JOHN H. HOLMEAD, 

Trecis.” 

29 Thereupon Paragraph 5 of a stipulation entered 
into by counsel for the respective parties on May 12, 
1934 was called to the attention of the Court and jury, 
wherein and wherebv it was agreed between counsel for 
the respective parties that on the 12th day of January, 

1931, Shoreham Hotel note numbered 146, in the sum of 
$2,000, was owned by Perry B. Cowgill and was held at 
the office of Swartzell, Rheem & Hensev Co. for said Perrv 
B. Cowgill for collection and safekeeping, and that by Para¬ 
graph 4 of said stipulation it was agreed that the plaintiff 
made demand of the defendant bv letter dated May 20, 
1931, for Shoreham Hotel note numbered 146, in the sum 


JOHN B. COWGILL, AS ANCILLARY ADMINISTRATOR. 23 

of $2,000, then in the possession of the defendant, and the 
said demand was refused. 

I 

Witness, resuming, testified: 


When I became administrator of my father js estate I 
did make a careful examination into his papers and rec¬ 
ords. I did not find any record of any kind indibating any 
payment to my father, after May 18, 1930, in the sum of 
approximately $2,000, and involving in, any way the Shore- 

ham note numbered 146. 

■ 

Thereupon, further to maintain the issues on his part 
joined, the plaintiff called as a witness, Charles "tV. Handy, 
who, having been duly sworn, testified as follows: 

My name is Charles W. Handy, and I am here under a 
subpoena. I am now employed in the Federal Housing Ad¬ 
ministration. Prior to that I was employed by the trus¬ 
tees of Swartzell, Rheem & Hensev Co., and prfor to em¬ 
ployment by the trustees I was employed by the Swartzell, 
Rheem & Hensev Co., and had been employed by that com¬ 
pany for about 27 years. I was in charge of the bookkeep¬ 
ing department. I was employed by that company up until 
January 26, 1931, when it went into bankruptcy. 
30 Receivers were appointed, and I worked for the re¬ 
ceivers, and then worked for the trustees. Between 
January 1 and 26, I was in the employ of Swartzell, Rheem 
& Hensev Co. I did bring with me the ledger card of Mr. 
P. B. Cowgill, and now produce the card. This c^rd shows 
what was the first transaction between Mr. Co|wgill and 
the Swartzell, Rheem & Hensev Co., going back at least 
to 1924. It shows a charge of accrued interest on the Briggs 
note of $21.60. The Briggs note was purchased by Mr. 
Cowgill on or about August 2, 1924. That note was paid 
off. Mr. CowgilPs interest in the Briggs note was $2,000. 
That note was paid off, and the proceeds re-invested into 
two $1,000 Woods notes. The date of the reinvestment was 
May 20, 1927, and then the Woods notes were pa|d off and 
the proceeds reinvested. Mr. CowgilPs record shows that 
the credit from the Woods notes went to his credii on Octo¬ 
ber 9, 1929, and was reinvested in the Shoreham liotel note 
on May 23, 1930. I did bring wdth me a copy of a letter 
dated May 14, 1927, out of the files of the Swartzefl, Rheem 
& Hensey Co., and now produce that copy of the letter. 
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Thereupon said copy of the letter was offered in evi¬ 
dence, marked '‘Plaintiff’s Exhibit No. 3”, and is in words 
and figures as follows: 

“Mr. P. B. Cowgill, 

Glendale, Maryland. 

Dear Mr. Cowgill: 

Your notes of Henry J. Briggs, aggregating $2,000, dated 
May 19, 1924, matured May 19, 1927, and we have rein¬ 
vested these proceeds in the loan of Hugh Woods in that 
amount, dated April 25,1927, running for three years 
31 at 6 per cent, which we consider amply secured by 
first deed of trust, and have placed in our vault for 
safe keeping for you. We are enclosing herewith our re¬ 
ceipt therefor. 

We are also enclosing our check for $65 representing 
semi-annual interest due May 19th, on the Briggs loan. 

With kindest regards, we remain, 

SWARTZELL, RHEEM & HENSEY 
COMPANY, 

By--, 

Vice President.” 

When Swartzell, Rlieem & Hensey Co. reinvested into 
the Woods notes the proceeds of the Briggs note, that was 
when they wrote this letter which has just been read, Plain¬ 
tiff’s Exhibit No. 3: and when thev reinvested in the Shore- 
ham note No. 146 the proceeds which they had derived from 
the Woods notes, that is when they wrote Mr. Cowgill this 
letter of May 19, 1930. The letter is dated May 19th, but 
the entry did not go on to the books until the 23rd, about 
four days later, but it is the same transaction. If Mr. Cow¬ 
gill upon receipt of these letters had called into the Swart¬ 
zell, Rheem & Hensey Co. and advised them he did not want 
that reinvestment, he could have gotten his monev; every- 
one else did under the circumstances. There is no ques¬ 
tion about that in my mind, and he also could have gotten 
the note if he had wanted it. 

I have here a safekeeping card. As to what the record 
shows as to what became of Shoreham note No. 146, this 
safekeeping card does not give the number of the note 
itself, but it shows there was a $2,000 Shoreham Hotel note 
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placed in safekeeping for P. B. Cowgill. I do — know 
whether or not that was note No. 146. When that Rote was 
put in safekeeping, as to whether it was marked Rr identi¬ 
fied in any way as being the property of Mr. Cowgill, 

32 there was nothing on the note to indicate thRt it was 
the property of Mr. P. B. Cowgill. 

Thereupon it was conceded by counsel for the' defend¬ 
ant that Shoreham note 146 was put in the vaults of the 
Swartzell, Rheem & Hensey Co., in an envelope; marked 
“Property of P. B. Cowgill, for safe keeping”. This vras 
conceded to be fact, in so far as the relations of Sjwartzell, 
Rheem & Hensey Co. were concerned with their principal, 
Mr. Cowgill, but it was not admitted that this is Rvidence 
against the defendant. 

Witness, resuming, testified: 

On the evening of January 12, 1931, 1 was in the vault 
of the Swartzell, Rheem & Hensey Co. at about Ralf past 
eight, with Mr. Brewer, who was the Second Vice President 
of the Swartzell, Rheem & Hensey Co. I was there at Mr. 
Brewer’s instance or direction. During that evening I do 
not think I had any physical contact with Shoreham note 
No. 146. On the morning of January 13th I did have 
physical contact with the note. I took it out of the jacket, 
that is, the envelope which I have just described. I took 
it out of that envelope and put it in another jacket marked 
“Estate of Alice A. Hercus”, and then Mr. Brewer took it 
to The Washington Loan and Trust Company. I did not 
take this note out of the jacket at Mr. Cowgill’s instruc¬ 
tion or direction. I have not made search to [find out 
whether Mr. Cowgill at any time bv writing instructed anv- 
one to take this note No. 146 out of his safekeeping jacket 
and give it to Mr. Brewer, or give it to anyone else. I 
never saw any. I do not know of any oral direction; none 
ever came to me from Mr. Cowgill. So far as I know, Mr. 
Cowgill did not have any notice or knowledge that his 
note was being taken out of that jacket and disposed of. 
In my handling of the records of the Swartzell, 

33 Rheem & Hensey Co. I have not found any paper, or 
document, or cheek, or anything else, showing a pay¬ 
ment of money or check to Mr. Cowgill for this arrtount in¬ 
volved in this note No. 146. I personally know that Mr. 
Cowgill was never paid for that note No. 146. 
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Thereupon, on cross-examination, the witness further 
testified: 

I have the ledger card of Mr. Cowgill. That ledger card 
shows that Mr. Cowgill acquired the Briggs note first, in 
1924, and the notes were in the amount of $2,000. As to 
what the record shows regarding the payment of the 
Briggs note, it shows a reinvestment into the Hugh Woods 
notes for $2,000. It shows first a payment which resulted 
in a credit to the account of Mr. Cowgill on May 20, 1927, 
in the amount of $2,000, and on the same day the record 
shows a reinvestment in the Woods notes for $2,000, which 
makes a debit and balances the account. As to what the 
record shows with regard to the payment of the Woods 
notes, it shows a credit on October 9,1929, for $2,000 Woods 
notes; and that credit was to the account of Mr. Cowgill, 
so that the Swartzell, Rheem & Hensev Co. then owed him 
$2,000, and then the next entry with regard to the reinvest¬ 
ment of the sum is May 23, 1930, debit to note Shoreham 
146, $2,000. At that time the $2,000 was invested in this 
note of the Shoreham Hotel Corporation, which is note 146. 

The next entry on the ledger card with regard to Shore¬ 
ham note 146 is October 16, where they paid the six months’ 
interest, $60, and then January 16, 1931, credit for note 
Shoreham No. 146, $2,000. That shows a credit in the 
amount of $2,000. The record as to the ledger account of 
Mr. Cowgill is, January 16, 1931, note Shoreham No. 146, 
$2,000. That was ten days before tlie bankruptcy 
34 proceedings. The adjudication in bankruptcy was 
on Januarv 26th. 

On the morning of Januarv 13th I took this note No. 146 
of the Shoreham Hotel Corporation out of this Cowgill 
jacket and I put it in another jacket which I labeled the 
Estate of Alice A. Hercus. I did make an entrv in the 
book as to that, as to what became of that note 146. The 
book I am now looking in is a day book that we post from. 
I made the entries in the day book. Reading the entries 
that I made [concerning this note 146, and stating when I 
made those entries, they were made on January 16, 1931. 
As to whether I had before that made anv other entrv re- 
garding this i transaction, I made only the entries of the 
adjustment of interest checks. There were checks drawn 
for the adjustment of interest, and they were entered in 
the cash book, and posted from the cash book on to the 
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ledger card. At the time I took the note out of the jacket, 
or at the time that Mr. Brewer and myself were there on 
the night of the 12th, I did make some original entries 
regarding the notes. We took a memorandum of all the 
notes which we took out of the jackets. I made a contempo¬ 
raneous memorandum and from that I posted it in this 
dav book as of January 16, 1931. As to what does the 
entry show there as to this note of $2,000, which is in ques¬ 
tion in this case, it shows: P. B. Cowgill, credit to note 
Shoreham Xo. 146, $2,000. Then there is an entry at the 
same date: Estate of Alice A. Hercus, debit to note Shore- 
ham 146, $2,000, and settlement of interest Schladt note. 
That shows her investment in that note of $2,00C, and the 
settlement of interest in the amount of $30. From this dav 
book I did have posting made in the individual ledger ac¬ 
counts. The individual account of Miss Hercus 
35 shows on January 14, 1931, there was a c^sli settle¬ 
ment, that is, the check drawn for $30; theij it shows 
on the 16th that the note was charged against the Hercus 
account, the same note 146, $2,000, and she wak debited 
with this note. I did make the adjustment of interest. I 
remember in this particular instance that the Shoreham 
note had interest paid on it to October 18, 1936, and on 
January 16, 1931, when I made mv entry there, tlnfere would 

*77 * * 7 

be three months’ interest due. I recall that the Schladt 
notes which were owned by Miss Hercus, and which were 
then owned by The Washington Loan and Trust Company, 
as her executor, that the interest on those notes had been 
paid to July 30, 1930, so that at the time of this transaction 
there was practically six months’ interest due on those 
notes; and then in adjustment of that six months’ interest 
at 6 per cent on $2,000, that would be $60. She was charged 
with the accrued interest on Shoreham note which her 
executor acquired. It worked out the same way. There 
was a credit made to her of cash, $30, and that was paid 
by check. 

When this particular transaction was being consum¬ 
mated, I did not prepare a statement which was sent along 
with the note and the check. I did not prepare the state¬ 
ment. There is a copy of the statement here that is in Mr. 
Brewer’s handwriting. Looking at this paper, I recognize 
and identify it. That is a statement from the Swartzell, 
Rheem & Hensey Co. 
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Thereupon witness produced statement, and after ex¬ 
amining it, testified: This original statement is in the hand¬ 
writing of Mr. Brewer. 

Thereupon the copy of the statement identified by the 
witness and the original thereof were marked “Defend¬ 
ant’s Exhibits for Identification 1 and la”, respectively. 


36 Witness, resuming, testified: 

This paper which I have produced, which has been 
marked “Defendant’s Exhibit Xo. 1 for Identification”, 
that is in pencil on the letterhead of the Swartzell, Rheem 
& Hensev Co.j, dated January 13, 1931, and it is in the hand¬ 
writing of Mr. Brewer, with the exception of this date, 
Januarv 13, 1931. That is mv writing, and I think this 
“146” is in my writing. So that it is partly in my hand¬ 
writing and partly in the handwriting of Mr. Brewer, and 
it shows a reinvestment of the $2,000 Schladt notes in the 
$2,000 of Shqreham Hotel Corporation notes, that is note 
Xo. 146, the note in suit here; besides the reinvestment 
there, it shows interest from July 30th to October 18th, 
$30, that is an adjustment of interest. From that I can 
state of my own knowledge that this other paper, which 
has been marked “Defendant's Exhibit la for Identifica¬ 
tion”, was prepared on the basis of the first paper which 
I produced, and the paper, “Defendant’s Exhibit Xo. 1 for 
Identification”, was sent to The Washington Loan and 
Trust Company with note Xo. 146 for $2,000 of the Shore- 
ham Hotel Corporation, and that also had accompanying 
it the check of the Swartzell, Rheem & Ilensey Co. for $30. 
The check went out for $30, but I imagine it was just drawn 
to the Estate of Hereus. 

Thereupon on redirect examination the witness further 
testified : 


Looking at the day book and telling what debit was 
charged up to Miss Hereus, or the Hereus Estate on Janu¬ 
ary 16th, it wqs a debit of note Shoreham 146, $2,000. As 
to what were the credits, there was not any credit, except 
$30 for the settlement of the interest check. On this state¬ 
ment which was prepared and sent down to The 
37 Washington Loan and Trust Company, “Defend¬ 
ant’s Exhibit la for Identification”, as to what was 
the debit and credit there, the debit was Shoreham Hotel 


JOHN B. COWGILL, AS ANCILLARY ADMINISTRATOR. 


29 


note 14G, $2,000, and check for $30, and credit by note, 
Howard A. Scliladt, $2,000, and interest Sclilad|t, $30. 1 

never saw the two notes of Howard A. Scliladt redelivered 
to the Swartzell, Rheem & Hensey Co. They were never 
in the possession of the Swartzell, Rheem & Hensey Co. at 
the time that paper was made up. From my information 
they are not now in the possession of the Swartzell, Rheem 
& Hensev Co. I do not know where tliev are. I do not 

v * 

have any record with me to show if and when the Scliladt 
notes had been released of record. 

I 

Thereupon witness was handed a certified copy of a re¬ 
lease, dated June 13, 1929, signed by Luther A. Swartzell 
and Edmund D. Rheem, and asked if that serves tjo refresh 
his recollection as to when the Scliladt notes were| released, 


answered it did, and witness testified that the dhte when 
the Scliladt notes were released was June 13, 1929. 

As to whether I know that Miss Hercus received any in¬ 
terest on the Scliladt notes after they were reljeased of 
record, interest was paid in July of 1929, January of 1930 
and July of 1930. I do not know from any record which 
I have from Swartzell, Rheem & Hensey Co’s, tiles that 
Miss Hercus was notified in any way by Swartzell, Rheem 
& Hensey Co. that the Scliladt notes had been pai4 in 1929. 


She was not so notified so far as I know, or so fa|r as any 
record that I have examined from the Swartzell, Rheem 
& Hensey Co. 

I spoke of a check for $30 having been sent to Tile Wash¬ 
ington Loan and Trust Company to adjust interest As to 
whether e I know that the check was ever paid by :he bank 
upon which it was drawn, it was not paid. 

38 Thereupon witness was shown check of Swartzell, 
Rheem & Hensey Co., dated January 13, 1931, No. 
14274, drawn on the Riggs National Bank, and testified that 
is the check to which I have been referring. 

It was conceded that the said check is market} with a 
stamp on the back of it, indicating that it was deposited in 
the Columbia National Bank on January 27, 1931. 

Thereupon on recross-examination, the witness further 
testified: I 

I have no way of showing the interest payments on the 
Schladt notes, except by the ledger card of Miss tlercus, 
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and when I testified on redirect examination I testified from 
the entries on the ledger card. That ledger card shows an 
entry with regard to the principal of that $2,000 of notes of 
Schladt. It shows a credit as of April 24, 1930, note Schladt 
$2,000. There was a credit of $2,000 on the books of Swart- 
zell, Rheem & Hensey Co., and from that time on until she 
got this Shoreham note. 

It was conceded bv counsel for the defendant that on 
January 13, 1931, the Washington Loan and Trust Com¬ 
pany received from Mr. Brewer of the Swartzell, Rheem 
and Hensey Company the Shoreham note #146, together 
with the check for $30.00, together with the statement which 
has been identified as “Defendant’s Exhibit #la for Iden¬ 
tification” and that at the time the note was received bv 
the Washington Loan and Trust Company it was endorsed 
in blank. 

Thereupon the plaintiff announced his case closed. 

Thereupon the defendant, to maintain the issues on its 
part joined, Called as a witness Alfred H. Lawson, who, 
having been duly sworn, testified as follows: 

39 My full name is Alfred H. Lawson. I am Vice 
President and Real Estate Officer of The Washing¬ 
ton Loan and Trust Company. I have been connected with 
that company since October 1, 1923. I was Vice President 
and Real Estate Officer in January, 1931. 

As to whether on or about January 6, 1931, my attention 
was attracted to anything in connection with anv notes 

9f C 1 9> 

which had been issued by the Swartzell, Rheem & 

40 Hensey Co., and which were held by The Washing¬ 
ton Loan and Trust Company in trust for certain 

beneficiaries, I answer that on January 6th I closed the 
collateral loan with the Swartzell, Rheem & Hensey Co. On 
the following day, the 7th, I discovered certain notes that 
had been issued through the offices of Swartzell, Rheem & 
Hensev Co. The transaction on January 6th was one in 
which The Washington Loan and Trust Company was asso¬ 
ciated with the Union Trust Company in making a loan to 
the Swartzell, Rheem & Hensey Co., and the day following 
that I made a discovery concerning certain notes which were 
then in the custody of The Washington Loan and Trust 
Company. Stating just what that was, when we closed the 
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transaction on January 6th involving a collateral loan of 
$250,000 for The Washington Loan and Trust Company and 
$250,000 for the Union Trust Company, we were! notified 
at that closing that certain notes which had been formerly 

v - 7 mi 

secured on the Printcraft Building, on which we were then 
dealing, had been paid to the office of Swartzell, Rheem & 
Hensev Co., but had not been paid to the noteholders. The 
Union Trust Company and The Washington LRaai and 
Trust Company were making a loan of $500,00(j> to the 
Swartzell, Rheem & Hensev Co. on the security of a $650,- 
000 note which was secured by deed of trust on what is 
known as the Printcraft Building, on H Street: and in 

• • • ' 7 j 

connection with that I discovered these other notes, or I 

I 7 

had my attention brought to this note which was pne of a 
series which had been secured by a prior deed qf trust. 
Then I learned, or was informed, that the notes had been 
paid, but that certain of the holders of the notes had not 
yet presented them for payment. 

As to what I did after I discovered that note in The 
Washington Loan and Trust Company, on th|e 7th of 
41 January, when I discovered in our collection cage a 
note signed bv Hugh Woods which had been secured 
by deed of trust on the Printcraft Building—I do nRt mean 
the Trust Department, but the collection cage in tl|ie bank 
department—I then asked the Trust Department lo send 
me a list of all notes that they had which had beeii issued 
through the office of Swartzell, Rheem & Hensey Co. On 
getting that list, I visited the District Title Insurance Co. 
and ran their records personally to find whether any of 
these trusts had been released of record. I discovered on 
the 7th or 8th—I spent part of two days up there—and 
then on the 9th of January I called Mr. Rheem, who was 
the Vice President of the firm of Swartzell, Rheem & Hen¬ 
sev Co., and asked him to come down and see me about 
some of his notes. He came down. I showed him the list 
which I had before me. 

When he came down, as to just what I said to hi)m, how 
did I open up the conversation, he came in and I tRld him 
that I had this list of notes which I had found in the Trust 
Department, and certain notes had been released. We went 
over the list that I had, and he said he thought that was 
correct, they had been. As to what else did he s^y with 
regard to the releases, he told me that was correct, thjey had 
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been released, and I said, 4 ‘If thev have been released and 
been paid, we have got to have the money for them”. He 
said, 44 1 have not the money but I reinvested the proceeds 
of these notes in other notes”, and he would send me those 
notes. So I said that had to be done at once. That is, the 
notes had to be sent down to me representing the reinvest¬ 
ment of these funds. Later in the afternoon he called me, 
but before he called me I sent him a letter showing a list 
of the notes I then knew about. 

Thereupon witness was handed a paper, and after 
42 looking at it testified that he recognized it as the let¬ 
ter which he had written on the letterhead of The 
Washington Loan and Trust Company and signed and sent 
to the Swartzell, Rheem & Hensey Co. 

And thereupon the letter dated January 9, 1931, was of¬ 
fered in evidence, read to the Court and jury, and marked 
44 Defendant’s Exhibit No. 2”, and is in words and figures 
as follows: 

4 4 Mr. Edmund D. Rheem, 

727 15th Street, N. W., 

Washington, D. C. 

Dear Mr. Rheem : 

The following are the deeds of trust which we discussed 
at your conference with me today: 


Broadmoor Corp. 11/15/2S Lot 51-50, Part Addition to Rock 

1 Dunbarton—C. B. Rheem. $6,800 

A. W. Peters 8/ 4/27 Lots S, T, U, V, & W, Sq. 755, 

M. P. Noyes. 1,500 

Wardman & Bones S/ 1/28 Lots 14-15-16, Pt. 17-3, Sq. 219... 126.500 

C. B. Rheem—M. V. Estler. 3,500 

Hugh Woods 4/25/27 Lot 119, Sq. 375—Meth. Home. ... 8,500 

C. B. Rheem. 6,000 

J. McRevnolds Lot 1-2-3, Sq. 240—C. B. Rheem.. 800 

B. G. Payne 6/30/25 Lot 14-15, Sq. 252S—M. A. Cush¬ 

ing. 2,000 

Wm. Kirkley 2/28/30 Part Parcel 31/80—E. O. Wyckoff.. 500 


I hope that you will be able to arrange this matter on 
Monday without fail. 

Verv truly vours, 

ALFRED H. LAWSON, 

L/w. i Vice President.” 

I am not sure whether I sent that letter to the Swartzell, 
Rheem & Hensey Co. office by mail or by hand, but I am 
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inclined to believe that it must have gone by hancl, because 
Mr. Rheem called me later that afternoon, that is, on 

43 the afternoon of January 9, 1931, he called me on the 
telephone. He did not say anything that Would in¬ 
dicate he had received the letter, but he told m^ that, in 
addition to the list I had, he had discovered certain other 
notes which had been paid and which notes had not been 
presented for payment, and that he had reinvested these 
funds and had those investments, and I said, “I want those 
and any others you might have in the same condition.” 
That is about the substance of what I said to hiib in that 
telephone conversation. 

I cannot remember anything else that was said in that 
conversation I had with him on the afternoon of January 9, 
1931, after I had written him this letter that has been of¬ 
fered in evidence as Defendant’s Exhibit No. 2; the only 
thing I can remember, as I stated before, he called my at¬ 
tention to certain other notes that I did not have on the list. 
I have one in mind particularly. It was the All^nsworth 
note, on which the trust had not been paid; the r^otes had 
been paid. In other words it was a trust whicjh had a 
series of notes coming due in yearly intervals, and I said, 
“I want that reinvestment and I want any other one which 
vou have which I have not told vou about.” 'the next 

4/ m/ 

thing that happened after that conversation was on Mon¬ 
day night, that would be January 12, 1931. On that night 
I had been out but had gotten home around ten-thirty, 

O v / 

and Mr. Brewer called me up and told me that Mr. Rheem 
was sick, but he had been instructed to deliver to me the 
following morning those reinvestments of the notes that 
had been paid. I do not recall anything else bein^ said in 
that conversation. I saw Mr. Brewer on Tuesdav, Janu¬ 
ary 13, 1931, at which time he told me the reinvestments of 
these notes were represented in notes of the Shoreham 
Corporation. 

44 Thereupon the witness was handed the statement, 
marked “Defendant’s Exhibit No. la for Identifica¬ 
tion”, the check of Swartzell, Rheem & Hensey Co., dated 
January 13, 1931, and photostatic copy of Shoreham note 
146, and witness testified: 

Mr. Brewer delivered to me the statement, the clieck and 
the original of this note. This is a photostatic copy of the 

3—6571c 
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note. At the time that the note, of which this is a photo¬ 
static copy, was delivered to me it was endorsed in what we 
commonly call an endorsement in blank; that is, it was 

44 Pay to the order of-. Without recourse to me. John 

H. Holmead.” 

Attention of witness was called to the fact that at the 
present time the note bears the endorsement, 4 4 Pay to the 
order of The Washington Loan and Trust Company, Ex¬ 
ecutor of Alice A. Hercus”, and testified that endorsement 
is in the handwriting of Mr. Leonard Marbury, Assistant 
Trust Officer, and was put on the note after the witness 
got the note. 

At the time I got the note there was no name of anv en- 
dorsee whatsoever on the note. After I received this state¬ 
ment and the check and note, I turned them over to Mr. 
Baden, Trust Officer in the Trust Department. At the 
time I received this note and the statement and the check 
there was not anything on any of those papers indicating 
to my mind that that note belonged to anyone other than 
the Swartzell, Rheem & Hensey Co. 

Thereupon the paper which had formerly been marked 
‘‘Defendant’s Exhibit la for Identification” was offered 
in evidence and marked “Defendant's Exhibit la,” and is in 
words and figures as follows: 

45 “Washington, D. C., January 13th, 1931. 

“Estate of A. A. Hercus, Dr. 

Washington Loan & Trust Co. 

To Swartzell, Rheem & Hensey Co. 

Mortgage Bankers. 

727 15th Street Northwest. 

To notes Shoreham Hotel Corporation, 
upon which interest has been paid to 


October 18th, 1930.. $2,000 

44 check herewith. 30 

Cr. 

By notes Howard A. Schladt, upon which 
interest has been paid to July 30th, 1930 . $2,000 

44 Interest from July 30th to October 18th. 30 


$2,030 $2,030 

(Check returned, unpaid.)” 
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Thereupon the check of Swartzell, Rheem & Hensey Co., 
dated January 13, 1931, was offered in evidence, marked 
“Defendant’s Exhibit No. 3”, and is in words and figures 
as follows: 

“Washington, D. C., Jan. 13, 1931. No. 14274. 

A. A. Hercus. 

Swartzell, Rheem & Hensey Co. 


Pay to the order of Washington Loan & Trust Co. $30.00 
Exactly Thirty Dollars No Cents. 

m * 


JNO. H. HOLMEAD, 

Treasurer.” 


To The Riggs National Bank, 
Washington, D. C. 


Thereupoji photostatic copy of the Shoreham note No. 
146 was offered in evidence, marked “Defendant’s Ex¬ 
hibit No. 4,” and is in words and figures as follows: 


(Here follows photolithograph of note, side folio 46.) 


47 Witness resuming, testified: 

When I received Shoreham note No. 146, the endorsement 
on the back of said note, “Pay to the order of Blank”, that 
was blank at the time I received it. At the time that I, as 
Vice President and Real Estate Officer of The Washington 
Loan and Trust Company, received the $2,000 promissory 
note of the Shoreham Hotel Corporation, I did not have 
any knowledge of the fact that this note had been deposited 
in the Swartzell, Rheem & Hensey Company by any person 
for safekeeping and collection. I did not have any notice 
or knowledge of the fact that this note was owned bv anv 
person other than the Swartzell, Rheem & Hensey Co., 
which purported to be the person which reinvested the pro¬ 
ceeds of the Schladt note into this $2,000 note. I did not 
personally know when Miss Hercus made the original in¬ 
vestment in the Schladt note. The Washington Loan and 
Trust Company did not make that investment for her. It 
had been made by her during her lifetime, and after her 
death The Washington Loan and Trust Company, as her 
executor, became the holder and owner of the note as such. 
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Thereupon, on cross-examination, the witness further 
testified: 

Before going with The Washington Loan and Trust Com¬ 
pany I was with the District Title Insurance Company as 
its secretary, handling real estate matters, that is titles. I 
am also a lawyer. I became a member of the bar in 1916. 
I was with the title company from 1909 until 1923, ^nd then 
in 1923 I went with The Washington Loan and Trust Com¬ 
pany, as its Real Estate Officer. 

48 As the Real Estate Officer of The Washington 
Loan and Trust Company, as to what, if anything, I 

had to do with the Trust Department, the only thing I had 
to do with the Trust Department in my capacity as Real 
Estate Officer is to make appraisements, look after certain 
investments, if made in real estate notes. I did not make 
all the appraisements for The Washington Loan ahd Trust 
Company. I make most of them for the banking depart¬ 
ment in connection with its loans, and such ones as I am re¬ 
quested to by the Trust Department. 

In connection with this Printcraft transaction, as, to when 
that deal started between our bank and the Unicjn Trust 
Company on the one side and the Swartzell, Rheenj & Hen- 
sey Co. on the other side, our records show that we Received 
an application for that loan on December 29, 1930. I had 
nothing to do with it up to that point. I did makt an ap¬ 
praisement of that building. As to whether that transac¬ 
tion was a collateral loan of $500,000 on a Wardman and 
Bones deed of trust note of $650,000, I cannot recall 
whether the note was signed by Wardman and Bones or 
not. It was a note of $650,000, secured by first deed of 
trust on the Printcraft Building, and The Washington Loan 
and Trust Company took half of that loan and the Union 
Trust Company took the other half. The collateral of 
$650,000 was delivered to the Union Trust Company and 
they sent down to us a letter or some evidence of our half 
interest in the transaction. They said they held one-half of 
that note for our account, and that letter came to me as the 
Real Estate Officer, on January 6, 1931. That was on Tues- 
dav. When I saw that it was on the Printcraft Building, I 
did not remember the Woods note being secured bjr a first 
deed of trust on the Printcraft Building. A^ to how 

49 I did happen to think of the Woods notes, they were 
secured by a first trust on the Printcraft Building. 
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They were secured by a deed of trust which haid been re¬ 
leased of record. As to whether I did know at that time it 
had been released of record, I knew on January 6, 1931, 
through the letter I received from Swartzell, [ Rheem & 
Hensey Co., that those notes of Woods were secujred on the 
Printcraft. That letter came from the Swartzell[ Rheem & 
Hensey Co., wherein they stated in the letter fhat there 
were $36,500 of the Woods notes which had not I been pre¬ 
sented for payment. They were paid but not presented for 
payment. I have not that letter here, but I can hzjve it here 
tomorrow. When I saw that letter I did not know that we 
had some Woods notes in the Trust Department. I did not 
know it. As to what was the occasion then for my going to 
the title company the next day, the following day ^fter clos¬ 
ing this transaction involving the collateral loan,| I was in 
our collection cage, looking over certain notes, and I came 
across this Woods note, which was secured on L^t 119, in 
Square 375, and that immediately attracted my jittention, 
after closing the collateral transaction the previous day. 
And also bearing in mind that I had this letter from Swart¬ 
zell, Rheem & Hensey Co., in which they stated the note had 
been paid, but not presented for payment. I did nbt go into 
the cage to find the Woods note or any other noj;e, I just 
happened to see the Woods note while I was in fhere. It 
was purely an accident, although I had the letter before I 
went into the cage, but the letter said nothing about The 
Washington Loan and Trust Company being the holder of 
any one of those notes in any capacity whatsoever. I had 
no occasion to ask anyone in the Trust Department if we 
had any Woods notes, even though the letter spolje of the 
Woods note. 

50 Then the next day I got the Trust Department to 
give me a list of all Swartzell, Rheem & Hensey 
notes, notes which had been issued through the office of the 
Swartzell, Rheem & Hensey Co. The names of tfusts on 
the list that came down to me, I would say might h^ve been 
twenty. At that time I was connected with the tittle com¬ 
pany, only as a director, and then I personally webt up to 
the title company with this list. I personally went through 
the records of the title company and I found a number of 
these notes which were at the bank in the Trust Department 
had been released. Out of the twenty on the list there 
might have been twelve, maybe half of them—twjelve or 
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thirteen or something like that; around twelve. It was on 
the 8th of January that I finished that work. I realized 
then that w’e had at least twrelve groups of notes in the 
Trust Department alone where the trusts themselves had 
been released of record. I believe I did make a notation 
as to when those trusts had been released. As to whether 
I still have that list, that memorandum, in my files, I may 
have. I do not remember whether I have or not. I will 
look for that this afternoon and produce it tomorrow. I 
finished at the title company on January 8th and on the 
9th I had this conversation with Mr. Rheem that I have 
related. I did not call Mr. Rheem and tell him that I had 
discovered a number of released trusts. I did not tell him 
I had discovered it. I told him I wanted to talk to him 
about some trusts and loans. I did not say anything to him 
about the trusts having been released or anything. I got 
him to come down to my office. Prior to his coming there I 
had discussed this matter with Mr. Larner, the President 
of the bank, and Mr. Peter, the General Counsel for the 
bank. I had discussed it with both of them. When 
51 Mr. Rheem came in I did not call them. I handled 
it alone. I, as Real Estate Officer, handled these 
matters whicjh were then in the Trust Department, and I 
had the conversation with Mr. Rheem that I have just re¬ 
lated. I told him that I had discovered this number of re¬ 
leased notes and shovred him the list and demanded the 
money. He said he had reinvested the money. He said, 
“I have not the money; I have reinvested it.” He first 
said that he did not have the monev. As to how r much w*as 
represented on that list in dollars, I have not checked that 
recently, but mv recollection is it is around $156,000. I 
demanded that of him at that time, and he said he did not 
have the monev, that he had reinvested it. He did not sav 
in what he had reinvested our monev and I did not ask him. 
I did not ask him how he had reinvested our monev. I did 

not ask him wffiat authoritv he had to reinvest our monev. 

•> * 

I did not ask him in vrhat he had reinvested our monev. I 
did not ask him anything. Up to that time, that is January 
9th, as to whether I had seen any of the released notes that 
were in the Trust Department, up to that date there were 
the Hugh Woods notes which w r ere secured or had been 
secured on the Printcraft Building. The Washington Loan 
and Trust Company had been appointed executor of the 
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Hercus Estate the previous August, and had filed in the 
Probate Court of this Court an Inventory of Money and 
Debts Due to the Decedent, signed by Mr. Baden, pur Trust 
Officer; and that statement which was filed in the Office of 
the Register of Wills on November 6, 1930, shows the 
Schladt notes as being due July 30, 1930. So that at the 
time The Washington Loan and Trust Company became 
executors of the Hercus Estate these very fiotes, the 
Schladt notes, had not only been released of rdcord, but 
were overdue. There are three notations of interest 
52 payments on the note subsequent to June 13, 1929, 
that is July 26, 1929, January 27, 1930, and July 26, 

1930. Three notations of payments of interest pnd those 

were all on there before The Washington Loan ^nd Trust 
Company became the executor of the Hercus Estate in 
August, 1930. So far as I know, it is correct to say these 
Schladt notes have been in the possession of The Washing¬ 
ton Loan and Trust Company, as executor of thte Hercus 
Estate, since August, 1930. When The Washington Loan 
and Trust Company was appointed executor of th,e Hercus 
Estate, I would not know whether any demand was made 
upon Swartzell, Rheem & Hensey Co. for the payment of 
these Schladt notes then overdue. That would be under the 
Trust Department. I would think that our Trust Officer, 
Mr. Baden, or perhaps one of his assistants would know 
that. ! 

Qualifying the previous question, the witness -was asked 
whether any demand was made for payment of thp Schladt 
notes between the date of their maturity and January 9, 

1931, and witness answered: No, I mean my previous an¬ 
swer applies to that. 


an Lane, 
4. 


On January 12, 1931, I was living at 4901 Indi 
and my telephone number was then Cleveland 674 

As to when was the first time that I knew that these 
moneys in these various trust estates—this twelve of them 
that I have mentioned—had been reinvested in the Shore- 
ham Hotel Corporation property, I had no knowledge of 
that until I actually received the notes. And between the 
time I first learned of these notes having been released, 
which was on the 7th or 8th of January, and the morning 
of the 13th of January, when the notes were delivered to 
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me, I had no idea into what these reinvestments had 

53 been made. On the 7th or 8th of January, I had 
knowledge that Swartzell, Rheem & Hensey Co. had 

on at least twelve occasions put releases of record months 
before January 9, 1931; and I knew on the 7th or 8th of 
January that the moneys derived by Swartzell, Rheem & 
Hensey Co. through those released notes had not been paid 
over to the holders of those notes in our Trust Department, 
or The Washington Loan and Trust Company as trustee or 
agent or executor, in our Trust Department. I knew that 
on the 7th or 8th of January; and up to that time I knew 
that it involved something like $156,000; and even though 
it involved that large sum of money and even though I 
knew that the Swartzell, Rheem & Hensev Co. had released 
a dozen or more of these deeds of trust, I never asked Mr. 
Rheem once into what he had reinvested our money, and 
that even in the face of the fact that he had told me when I 
demanded the cash that he did not have it. 

Q. Did the fact that he told you that he did not have the 
cash have anything to do with the statement in your letter 
“I hope you will be able to arrange this matter on Monday 
without fail”? A. The reason for that was our Executive 
Committee meets on Tuesday at two o ’clock each week, and 
it was my desire to report to them this condition which had 
arisen and to also report the reinvestment that I had 
secured. 

Q. Mr. Larner, the president, and Mr. Peter, the general 
counsel, both knew it, didn’t they? A. Yes, sir. 

Q. And did they know that when Mr. Rheem was in your 
office and had told you that he could not pay you $156,000, 
that, you had taken his vrord for it that he had reinvested 
this money without asking where, when or how? A. 

54 After discovering such a large sum as that, I was 
anxious to get the investments he had, regardless of 

what they were. 

Q. Regardless of what they v r ere or w r hose they w r ere? 
A. Not whose thev were. 

Q. You did not make any inquiry as to whose they were? 
A. No, sir. 

Q. You did not ask Mr. Rheem, did you, w T hen he sent 
those notes dowm, where he had gotten them? A. No. I 
assumed they were his own. 

Q. You assumed that? A. Yes. 



JOHN B. COWGILL, AS ANCILLARY ADMINISTRATOR. 41 

Q. But you did not ask him the question, did jyou? A. 
No, sir. 

Q. By the way, do you know where Mr. Rheeiq is now? 
A. I think he is down at Lorton. 

Q. The Lorton Reformatory? A. Yes, sir. 

The letter which I wrote is dated the 9th. Th0 9th was 
on Friday, I believe; and I told Mr. Rheem that I wanted 
this matter, or hoped he would be able to arrange this mat¬ 
ter on Monday, which was the 12th, without fai|l. I did 
not hear from any one on the 12th. On the evening of the 
12th at ten-thirty at night, I was called at my home. I had 
never been called at my home at ten-thirty in th<i evening 
bv anvone relating to reinvestments of anv moneys belong- 
ing to The Washington Loan and Trust Company. As to 
whether in all of my real estate experience have I jever had 
a transaction like this one, regarding the release^ trusts, 
regarding the fact that a man came to me and told me 
when I demanded $156,000, and he told me jhe could 
55 not pay me, I took his word, my answer is, “No, sir. 
I had never had a similar transaction. ” 

Yesterday I was asked to look through our filesi and see 
if I could find the letter from Mr. Rheem to The y ashing- 
ton Loan and Trust Company relative to the collateral loan. 
I have the letter dated January 6 from the Sjvartzell, 
Rheem & Hensey Co. 

Witness’ attention was called to initials in the margin, 
“GEF-TB”, and was asked did he know what the “GEF” 
stands for. Answered: He did not, but it came to The 
Washington Loan and Trust Company from the Union 
Trust Company, and George E. Fleming is there. It may 
be possible that he dictated it. As to whether it is probable 
that he dictated it, I do not know, I was not present. But 
Mr. Rheem signed it for the Swartzell, Rheem & Hensey 
Co. That is Mr. Rheem’s signature. 

Thereupon, by consent of counsel, the letter written on 
plain paper was offered in evidence by plaintiff, marked 
“Plaintiff’s Exhibit No. 4”, and was read to the Court 
and jury, and is in words and figures as follows: 
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“Washington, D. C., January 6, 1931. 

Washington Loan & Trust Company, 

Washington, D. C. 

Gentlemen : 

In consideration of your loan to us of $250,000 on the 
security of the deed of trust of Harry Wardman and 
Thomas P. Bones as joint tenants to Carl X. Prickett and 
Edward Quincy Smith, conveying Lot 119 in Square 375, 
Washington, D. C., dated July 29, 1929, and recorded Au¬ 
gust 30, 1929, in Liber 6363, Folio 293, of the land 
56 records of the District of Columbia, securing John 
H. Holmead, one note $650,000, money loaned, we 
hereby represent to you that the deed of trust in Liber 
6073, Folio 208, of the aforesaid land records, bearing date 
April 25, 1927 and recorded May 4, 1927, conveying the 
same property securing the 810 notes aggregating $650,- 
000, has been paid and cancelled, so far as $613,500 of said 
notes, leaving a balance of $36,500 which, though paid, have 
not been presented for collection and cancellation. 

And in consideration of your making the collateral loan 
of $250,000 to us on the security of the above mentioned 
note of $650,000, we agree to protect and save you harm¬ 
less from any and all costs, loss, damage and expense by 
reason of closing the transaction without the requirement 
of the presentation of the obligation paid and cancelled 
secured by deed of trust recorded in Liber 6073, Folio 208, 
of said land records. 

Very truly vours, 

SWARTZELL, RHEEM & HENSEY 
COMPANY, 

ByE. D. RHEEM, V. P 

GEF. 

TB.” 

As to whether the reference to the deed of trust in Liber 
6073, at Folio 208, is what we have been referring to here 
as Woods trust, I cannot say without inspecting it. I pre¬ 
sume it is but there is nothing to indicate that it is the 

Woods trust in the letter. There is no doubt in mv mind 

•/ 

about it, but if the deed of trust is here I could verv readilv 
check it up. 

Upon counsel for plaintiff stating that the Woods trust 
was dated April 25,1927, recorded May 4, 1927, the witness 
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testified: The Woods notes are dated April 25,19^7. I pre¬ 
sume that is the trust. The words “Woois notes” 
57 are not mentioned in this letter anywhere; ajnd at that 
time, at the time I received this letter, I did not know 
it was the Woods trust they were talking about. I did not 
know that. This letter came to me with a transmittal letter 
from the Union Trust Company. By transmittal letter, I 


hich was 
I cannot 


mean a letter with certain enclosures, among w 
that letter, and what the other enclosures were 
recall. There was not a certificate of title, or a copy of the 
certificate of title on the Printcraft Building, shewing the 
Wardman and Bones note, in that letter of transmittal. 
That was held by the Union Trust Company, so I have not 
seen it. I relied on the Union Trust Company absolutely, 
so far as the deed of trust was concerned. 


Thereupon there was offered in evidence by 


plaintiff, 


letter marked “Plaintiff’s Exhibit No. 5,” which Was read 
to the Court and jury, and is in words and figures as fol¬ 
lows: 

4 ‘Union Trust Company of the District of Columbia. 

Washington, D. C., 
January 6th, 1931. 

In re: Collateral Loan—Printcraft Building, Lot 119, 

Square 375. 

Washington Loan & Trust Company, 

Mr. A. H. Lawson, Real Estate Officer, 

Washington, D. C. 

Dear Sik: 

Acting upon your letter of this date, modified by tele¬ 
phone communication between you and the undersigned, 
we have closed the loan of $250,000 by the Washington Loan 
and Trust Company and $250,000 by the Union Trust Com¬ 
pany on the security of the note of $650,000 dated j July 29, 
1929, secured by deed of trust in Liber 63^3, folio 
58 293, securing John H. Holmead one note of $650,000, 

being the collateral notes of Swartzell, Rheem and 
Hensey Company payable on or before six months from 
January 6, 1931, with interest at 6% per annum. 
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We hold as security for this loan, said note, Certificate 
of Title No. 111015 of September 5, 1929, by the Real 
Estate and Columbia Title Insurance Company and fire 
insurance policy No. 1295245 of the Phoenix Assurance 
Company, Ltd., of London, for $550,000, expiring August 
30, 1932; letter of this date by the Swartzell, Rheem and 
Hensey Company to you and one of like tenor to us, recit¬ 
ing the production of $613,500 of face value of notes of a 
former deed of trust of $650,000 on this property, secured 
by deed of trust in Liber 6073, folio 208, of the D. C. Land 
Records, bearing date April 25, 1927, leaving a balance of 
$36,500 of said Trust, which, though paid, the notes have 
not been presented to said firm for collection and cancella¬ 
tion ; and their agreement to save us harmless by reason 
of the non-production at this time of all of said notes. A 
like letter being enclosed herein to vou. 

We enclose letter from Swartzell, Rheem and Hensev 
Company of this date and hold one of like tenor to us agree¬ 
ing that in the event of the death of both of the Trustees 
before the payment of this collateral loan, said firm agrees 
and guarantees that no substituted Trustee will execute a 
release of this Trust without seeing the notes secured 
thereby marked paid and cancelled, and that if a substituted 
Trustee is needed it shall be appointed subject to our and 
your approval. 

The deed of trust in question runs to Carl N. Prickett 
and E. Quincy Smith and is by a Philadelphia firm and 
does not have the provision that the Washington 
59 deeds of trust have of releasing without the produc¬ 
tion of notes secured. 

Verv trulv vours, 

‘ (Signed) GEORGE E. FLEMING, 

Vice President.” 

GEF/M.” 

Witness, resuming, testified: 

When I got this letter from the Union Trust Company, 
as to what did the paragraph, “The deed of trust in ques¬ 
tion runs to Carl B. Brickett and E. Quincy Smith and is 
by a Philadelphia firm and does not have the provision that 
Washington deeds of trust have of releasing without the 
production of notes securing them” mean to me, I think 
what he was trying to convey is the clause that was usually 
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in the Swartzell, Rheem & Hensey Co’s, deeds of trust was 
not in this. That trust was not usual in the District of 
Columbia. It was most unusual. I am advised they were 
in the Swartzell, Rheem & Hensev trusts. 

Thereupon witness’ attention was called to the certified 
copy of the so-called Schladt deed of trust dated July 30, 
1927, recorded August 1, 1927, in Liber 5922, at j folio 257 
of the land records, and a clause of said deed of trust was 
read as follows: 

“And it is covenanted and agreed by and betjween the 
respective parties hereto that the said full payment of prin¬ 
cipal and interest as hereinabove provided at th^ office of 
Swartzell, Rheem & Hensey Company in the city of Wash¬ 
ington, District of Columbia, shall constitute payment of 
said notes, respectively, and shall stop interest thereon 
from date of said payment at said office and (all other mat¬ 
ters having been fully paid as herein provided), the said 
parties hereto of the second part-” 

60 That is the trustees under the deed of trrjst? 

A. Yes. 

Q. —“or the trustee acting in the execution of tliis trust, 
shall thereupon have the power to release and o recon¬ 
vey said land and premises as aforesaid without thb presen¬ 
tation or cancellation of the notes, or any of thenji.” 

And witness was asked if that is the clause to which he 
was referring when testifying concerning the lettdr of Mr. 
Fleming, and he answered, “Yes, sir.” 

This loan that The Washington Loan and Trust Company 
had with the Union Trust Company is referred to as a col¬ 
lateral loan. The Swartzell, Rheem & Hensey Co. did not 
give its note for $500,000. It gave two notes of $250,000 
each, one payable to the Union Trust Company of the Dis¬ 
trict of Columbia and the other to The Washington Loan 
and Trust Company, and then gave as collateral, as secu¬ 
rity for that loan, the Wardman and Bones $650,000 trust 
and trust notes. As I stated yesterday, I was in tjhe bank¬ 
ing department, and I happened to see quite by j accident 
the Woods note, and that somehow brought bacjt to my 
recollection this letter from Mr. Rheem relating to the 
Printcraft Building, by reason of the lot and square; then 
I asked Mr. Osborne of our Trust Department to Jnake up 
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a list of all of the trust notes that were in our trust de¬ 
partment. As to what there was about the transaction up 
to that time that made me suspicious that there may be 
something wrong with the notes in the Trust Department, 
if anything, I had found that we had this note which had 
not been presented for payment to the Swartzell, Rheem 
& Hensey Co., because we had no knowledge of its pay¬ 
ment, and I wanted to ascertain if there were anv others 
in like condition, so that we might present those; 

61 and then Mr. Osborne made up a list. I have that 
list with me. It is the list that counsel for plaintiff re¬ 
quested yesterday. It is in the handwriting of Mr. Os¬ 
borne; and I took that list and personally went to the title 
company with it, both on January 7th and 8th. 

Thereupon the list produced by the witness was marked 
for identification, 44 Plaintiff’s Exhibit No. 6.” 

I said vesterdav I found some twelve or thirteen of these 
trusts released. Reading from the list, those trusts that I 
found released, meaning anything I found prior to my let¬ 
ter of January 9, 1931 to Mr. Rheem, the first one is Robert 
W. Mingee. 

Thereupon witness was shown photostatic copy of his let¬ 
ter of Januarv 9th, and was asked if the Mingee note is on 

V 7 C? 

that letter, and answered, it is not. 

Witness, continuing, testified: 

The next one on the list is H. A. Schladt; that is not on 
the letter of January 9th. 

The next is D. L. Stearns; that is not on the letter of 

Januarv 9th. 

* 

The next one is H. P. Jones; that is not on the letter of 
Januarv 9th. 

The next one is Wardman and Bones, secured on Square 
219; that is on the letter of Januarv 9th. 

The next one is Hugh Woods; that is on the letter of 
January 9th. That is the same one which is referred to in 
the Fleming-Union Trust Company letter. 

The next one is B. G. Payne; that is on the letter of Jan¬ 
uarv 9th. 

* • 
That is all I had at that time. I did not have at 

62 that time William Kirkley. I was advised of that 
later. I was advised of it after I wrote the letter. 
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It is on the letter of January 9th. I must be in error about 
that. I am. There is a notation which I shojild have 
noticed before. It has the title company’s figuijes on it. 
That is correct. I should have reported that beforR because 
it has the title company’s book notations on it, alnd those 
I did not have the title company’s book notation on I did 
not have at that first conference, but this does have the title 
company’s notation. It is shown on that list, and I had 
that information before I wrote the letter. I did have the 
information as to the Mingee note before I wrote the let¬ 
ter, and I did have the information as to the Schladt note 
before I wrote the letter; I did have the information as to 
the Stearns before I wrote the letter. I did not have it as 
to Hawley before I wrote the letter. I got that informa¬ 
tion from Mr. Rheem. I did not have information as to 
Hudgins. I got that from Mr. Rheem, that it was released 
in part. I had information as to Jones, and it is not in the 
letter. 

After Mr. Rheem had been into my office, and I Rad writ¬ 
ten this letter and sent it up to his office, I got this telephone 
call from Mr. Rheem, as I testified yesterday, that Re found 
some other notes. I am quite sure that it was ni)t I who 
telephoned to him and told him of the Allensworth note. 
There would be no way for me to find that out, because that 
is a trust which was not released, but a note unjder that 
trust which had been paid. As to whether there 'were no 
others that developed after my writing of this letter that 
we found in the office for which I ever called him, witness 
answered; No, sir. Not in connection with the T^ust De¬ 
partment. 

63 When I found out all of this in the Trust Depart¬ 
ment, as to whether I did make any inquiry Rs to the 
banking department, subsequent to January 13, 1931, we 
made an investigation of our collection cage, that fs in the 
bank for collection by depositors. That was somewhere 
between, I would say, the 14th and 17th that that investiga¬ 
tion was made. 

Taking this up in chronological order, as to what hap¬ 
pened after a certain date, going back for a moment to the 
13th, on the 13th in the morning, Mr. Brewer brought me 
down this bunch of notes. I counted them as to principal 
amount. At that time I think it was around $215,000. The 
notes were, as I recall, attached with a paper clip to the 
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statement and the check adjusting the interest. I think the 
notes were folded in half. As to what examination I then 
made of those notes, I checked them as to principal and 
checked them back against the list which I had, going over 
it with Mr. Brewer. I did not check the statements, nor did 
I check the endorsements, and then I sent this pile of notes 
to Mr. Baden, of our Trust Department. As to whether I 
examined particularly Shoreliam note Xo. 14G, that came 
down, I examined it as to amount but not for anything else. 
I do not know if it was a $2,000 note or two $1,000 notes, 
but there was $2,000 in principal. I did not pick that out of 
any of the others and make any special investigation on 
that; and that note, with all the rest, went into the Trust 
Department, and that was on the 13th. After I had this 
pile of notes I had several conferences with Mr. Larner, 
President of the bank, and Mr. Peter. I reported to Mr. 
Larner, and probably to Mr. Peter, that I had received the 
notes and what I had done with them. Mr. Larner was 
President of the bank, and he was also a lawyer, and 
64 had been for a number of years general counsel of 
the bank. Of this total of $215,000 of notes, it was 
either $162,150, or $162,350, which w’ent into the Estate of 
Clarence B. Rheem, of w’hich the Washington Loan and 
Trust Company w’as trustee. 

Witness w v as shown letter and asked if it refreshed his 
recollection, ■ answered it did, and testified the amount is 
$162,150. So far as I know, the beneficiaries in the Rheem 
Estate were Mrs. Rheem Rowe, I think her name is, Mr. 
Rheem’s mother, and Eddie Rheem. By Eddie Rheem, I 
mean the same Mr. Edmund D. Rheem to whom I addressed 
mv letter of Januarv 9th, who was a Vice President of the 
Swartzell, Rheem & Hensey Co. As to whether Mrs. Rowe 
had sent to The Washington Loan and Trust Company, 
through Swartzell, Rheem & Hensey Co., Shoreliam notes 
amounting to $162,150 for the C. B. Rheem Estate, that I 
could not shy. I had no contact with Mrs. Row’e. I do 
not believe anyone in the Trust Department contacted Mrs. 
Row’e in connection with this transaction, but there was a 
letter written. I do not know’ if the letter w’as written by 
Mr. Peter, but he assisted or probably criticized it after it 
w’as written., I might have written it, or Mr. Larner might 
have written it. I know’ w’e had a conference. It w’as writ¬ 
ten in cooperation with all three of us, all being lawyers, 
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1 Counsel 


I do not 


the President, the Vice President and the Genen 
of The Washington Loan and Trust Company, 
know that the letter was written on plain paper. 

Thereupon the letter was produced and shown to witness, 
and, after examining it, he testified: It is signed by Mrs. 
Rowe and by Mr. Rheem, and it is on blank paper. 

Thereupon the said letter was offered ii} evidence 
Go by plaintiff, marked “Plaintiff’s Exhibit No. 7,” and 
read to the Court and jury, and is in worths and fig¬ 
ures as follows: 

“Washington, D. 

January 15, 1931. 

The Washington Loan and Trust Company, 

Trustee of the Estate of Clarence B. Rheem, 
Washington, D. C. 

I 

Gentlemen : 

You hold as trustee of the estate of Clarence li. Rheem, 
deceased, the following notes, the investment of me funds 


C., 


of said estate therein having been authorized 


by 


us and 


made at our request: 

D. L. Stern .... $7,000.00 

Robert Allensworth . 9,000.00 

Broadmoor Corporation . 6,800.00 

H. P. Jones . 5,8^0.00 

Wardman and Bones. 126,500.00 

Hugh Woods . 6,000.00 

Archie L. Straub. 1,000.00 


Total .$162,150.00 

We hereby direct you to accept as a substitution in full 
for the above notes, as an investment for said estate, viz., 
the notes of the Shoreham Hotel Corporation recently sent 
you at our request by Swartzell, Rheem and Hensey Com¬ 
pany, aggregating the sum of $162,150.00, being part of a 
total loan of $1,650,000.00, secured on one of the new units 
of the Shoreham Hotel, nearing completion and| located 
on the south side of Calvert Street, west of Connecticut 
Avenue, in Washington, D. C. 

4—6571a 
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We are fully acquainted with the terms of the 

66 deed of trust securing said loan on the Shoreham 
Hotel, including the provisions thereof, authorizing 

the trustees to release the same upon the payment of the 
debt to Swartzell, Rheem and Hensey. We have satisfied 
ourselves as to the security for these notes, and we relieve 
you of all responsibility for making this investment. 

Verv trulv vours, 

EULALIE RHEEM ROWE, 
EDMUND D. RHEEM.” 

Witness, resuming, testified: 

This letter ;was sent to Mrs. Rowe through Mr. Rheem, 
of Swartzell, |Rheem & Hensey Co., and after it was exe¬ 
cuted it was returned to us bv Mr. Rheem. Neither Mr. 

mt 

Larner, nor Mr. Peter, so far as I know, or myself, ever 
brought Mrs. Rowe into the office to explain that situation— 
this transaction. I first found out that these Shoreham 
Hotel notes, which I had gotten on the 13th, were a part 
of the loan of $1,650,000 on the new unit of the Shoreham 
Hotel when they were delivered to me, with a copy of the 
title paper. I did not know that before then at all. By 
44 a copy of the title paper”, I mean a copy of the certificate 
of title. 

I was asked vesterdav about mv address at 4901 Indian 
Lane. That is out in the general direction of the Shore¬ 
ham Hotel and in going to and from my office I often pass 
the Shoreham Hotel, probably daily. I knew there was 
one unit up already. I did not know that the notes secured 
by the trust on that unit had been made by a man named 
Hudgins. I did not have some of the Hudgins notes. I 
did not know they were on the same unit. I did not look 
at those note$ of Hudgins closely enough to see if it was 
on this .same lot and square. I was not dealing with 

67 that prpperty known as Lot 119, in Square 375. As 
to whether, when I got this certificate of title, did 

I ask Mr. Rheem whether or not this was a construction 
loan, I did not see Mr. Rheem. I did not attempt to in¬ 
quire from anyone at Swartzell, Rheem & Hensey Co. as 
to whether this was a construction loan. I knew it from 
being told that it was on the Shoreham Hotel. I was told 
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that, as well as seeing it in the paper. I was told that on 
the 13th bv Mr. Brewer. I did not know it before that. 
When Mr. Brewer told me it was on the Shoreham Hotel, 
I knew it was a construction loan, but I did not ask Mr. 
Brewer how much had been advanced against that loan, 
how much had actually been paid out for construction work. 
I did not ask him how much he had left to complete the 
building. I made no appraisement of the building. I 
could not tell, when I received those notes, whether Swart- 
zell, Rlieem & Ilensey Co. had enough money ou^; of that 
transaction to complete the unit, and I made no inquiry. 

Acting for The Washington Loan and Trust (jompany, 
I have made a number of construction loans. As toj whether 
I knew that in a great manv cases there is difficulty with 
construction loans on account of mechanics’ liens and 
things of that sort, we have never had that experience. As 
a title man and as a lawyer, 1 know that often happens. 
As to whether I know, not only as a title man, but as a 
banker and lawyer, that unless a deed of trust is recorded 
of record over here before the construction work begins 
there is liable to be trouble with mechanics’ liens trying to 
get in ahead of the deed of trust, it may be. As a matter 
of fact, as a cautious banker, business man and lawyer, 
I always send out to the site where we are making our 
construction loan to be sure that on the date we 
68 record our deed of trust no work has begjin. We 
do not get affidavits; we make our own investigation. 
The Shoreham Hotel was a large operation. One imit was 
up and they were putting up the other unit; and I made no 
inquiry at all as to whether or not the deed of trust had 
been recorded before the construction work started on the 
second unit. I never did that before in anv other trans- 

mi 

action. 

When I got this $215,000 of notes delivered to me by 
Mr. Brewer I did not deliver back to the Swartzell, Rheem 
& Hensev Company the released notes. I believe they are 
still in the possession of The Washington Loan and Trust 
Company to this date. 

Thereupon it was conceded by counsel for the defendant 
that there were notes in the total amount of $215,000; that 
they are in The Washington Loan and Trust Company, and 
they are all marked 44 Cancelled” as of January 16, 1931. 


WASHINGTON LOAN AND TRUST COMPANY VS. 



Witness, resuming, testified: 

I handled that transaction entirely. I did not direct any- 

one to mark those notes cancelled. I do not know who 

marked them,‘‘Cancelled.” It was not done bv anv order 

of mine. Mv work was finished when I sent them to the 
* 

Trust Department. 

Coming back to this letter of January 15th, signed by 
Mrs. Rowe and Mr. Rlieem, and having my attention again 
called to the last paragraph reading, “We are fully ac¬ 
quainted with the terms of the deed of trust securing said 
loan on the Slioreham Hotel, including the provisions 
thereof, authorizing the trustees to release the same upon 
the payment to Swartzell, Rlieem and Hensev,” as to 
whether that was the same clause that was read to me out 
of the Schladt trust a few moments ago, I believe 
69 it is. 

This letter of Mrs. Rowe is of the 15th of January, 
which was on a Thursday, I believe, and I had already 
started the banking department looking into the notes in 
the collection department there. I do recall that on or 
about January 20th there was sent to the office of Swartzell, 
Rlieem & Hensev Co. a satchel or suitcase full of these re- 
leased notes which had been in the banking department for 
collection. As to how much was involved in them, I think 
there was somewhere from four hundred to six hundred 
thousand dollars, which were sent up to Swartzell, Rlieem 
& Hensev Co. for the purpose of presenting them for pay¬ 
ment and demanding the monev. As to whether that was 
just a week, or a little over a week, from the time Mr. 
Rlieem had been in my office and I had demanded $156,000 
from him and he could not pay, my answer is, “No, because 
he had reinvested the money.” That is what he told me. 
I said I had to have the money for them, and he said he 
had reinvested it. I did not ask him at that time how he 
had reinvested it, or when, or any of the conditions or 
circumstances;. As to whether I wanted to know, I can 
explain what I wanted to know at that time. I was anxious 
to get the reinvestments. 

Q. But you did not want to know into what he had re¬ 
invested the money, nor when, did you, at that time, on 
January 9th? A. I didn't say that T wanted to know. 

Q. Why didn't you ask him? A. I did not know if he 
had the information or not. 
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Q. You testified yesterday, did you not] that you 

70 did not ask him? A. Probably I did. 

Q. That was the truth, wasn’t it, Mr. Lajvson? A. 

Yes, sir. 

Q. So you didn’t ask him. A. Probably not. | 

Q. Why didn’t you ask him? A. Because, as ^explained 
a moment ago, I was anxious to get the reinvestments, if he 
had invested it; I could not get the money and I was anxious 
to get the investments, whatever character they were. 

Q. You were anxious to get the investment whatever char¬ 
acter they were? A. Yes, sir. 

Q. Regardless of whether they belonged to Swartzell, 
Rheem &■ Hensey Company or anybody else? A. Oh, no. 

As to whether I had Mr. Rheem in my office and had been 
going over this matter with Mr. Lamer and Mr. Peter and 
had Mr. Rheem in my office, I never once asked Mr. Rheem 
where he had invested the monev, how he reinvested the 
money and by whose authority, or any questions of that 
character at all, my answer is, probably not. I diet not even 
ask him whether Swartzell, Rheem & Hensey Clo. owned 
these notes. Knowing that they were mortgage bankers, I 
did not ask him to sell those notes and give me ou; cash. I 
did not ask him anything. Our runners did not get the $400,- 
000 to $600,000 when they went up there with a satchel full 
of notes. Thev brought them back and Mr. Larner, Mr. 
Peter and I had another conference, and we decided to send 
notices to all of the customers of the bank whose notes were 
in the collection department, whose notes had been 

71 sold bv the Swartzell, Rheem & Hensev Cq. And I 
believe that Mr. Peter, Mr. Larner and myself pre¬ 
pared a letter to those customers, and we p repaired tele¬ 
grams to go to those people out of the city, with a copy of 
the letter so as to reach them at the same time. AY^ did not 
send for Mr. Rheem before we sent out the letter. Mr. 
Rheem came down to my office himself, after having these 
notes presented for payment, and I think I was out, and 
then he came down later in the afternoon and talked with 
me about the notes. He came down and I took him into the 
conference with Mr. Larner and Mr. Peter. Mr. Rheem 
did not have any counsel with him. He was alone. !$o far as 
I know, Mr. Rheem is not a lawyer. The three o^ us con¬ 
ferring with Mr. Rheem were lawyers. In that cohference 
I think all of us did talking, but the upshot of the taring was 
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that the bank decided to send out to its customers these 
letters. I think Mr. Rheem did ask the three of us if we 
would not give him a list of the customers to whom we were 
going to send out the letters, and another list to check on 
those who we were going to telegraph. I believe he made 
this request in order that he might write letters to those same 
people, in a sense heading off the effect of our letter. Those 
letters went out either on the 20th or 21st of January, 1931, 
I do not know which. It was on a Tuesdav, Wednesday or 
Thursday, somewhere in there. On the Monday following, 
January 26th, the Swartzell, Rheem & Hensev Co. went into 
bankruptcy. 

As to whether on the dav following January 26th, after 
they had gone into bankruptcy, The Washington Loan and 
Trust Company presented through its bank for collection 
various checks that had been delivered to The Washington 
Loan and Trust Company for its trust estates on the 13th 
of January, my answer is, that the checks were deposited 
by the Trust Department with the banking depart- 
72 ment on the 26th. It is all in the same institution, and 
the checks bore the date of the 27th of the clearing 

house. 

The Hercujs Estate, which owned the Schladt notes, was 
not closed, or had not been terminated in anv wav in Janu- 
ary, 1931, and The Washington Loan and Trust Company 
had been appointed in August, 1930. If we had been ap¬ 
pointed in August, it could not have been closed in January. 
I have no knowledge as to whether The Washington Loan 
and Trust Company, as the executor of the Kerens Estate, 
came into Court and asked the approval of the Court to make 
this investment. The Trust Department, that is, Mr. Baden 
of the Trust Department, who is still in charge of the Trust 
Department, would have knowledge of that. 

Thereupon witness was shown two certificates of stock, 
one numbered 9 for 100 shares in the Swartzell, Rheem & 
Hensey Co., certifying that The Washington Loan and Trust 
Company, trustee under the will of Clarence B. Rheem, de¬ 
ceased, is the owner of 100 shares of stock in the Swartzell, 
Rheem & Hensev Co., said certificate being dated July 3, 
1914, and a similar certificate, Xo. 10, for 70 shares, and 
witness was asked whether those two certificates for 170 
shares are owned by The Washington Loan and Trust Com- 
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pany, as the trustee of the Estate of Clarence B. Rheem, an¬ 
swered : They would so indicate on their face. This is the 

m/ 

first time I have ever seen them. 

Thereupon it was conceded to be the fact, as the record 
shows, that the Estate of Clarence B. Rheem wasjthe owner 
of 170 shares of the capital stock of the Swartzell, Rheem & 
Hensey Co., and that this stock stood in the name of The 
Washington Loan and Trust Company, as the trustee of 
that estate. 

Witness, resuming, testified: 

73 The $162,150 of Shoreham notes which X got from 
Mr. Brewer on January 13th went into tht Clarence 
B. Rheem Estate. On January 13th, when these notes were 
tendered to me, I did not know anything about the Estate 
of Alice A. Hercus. I had never heard of it except in a 
general wav. I did know that the Estate of Alice A. Hercus 
owned $2,000 of Schladt notes. I had that list, but other 
than that I knew nothing about the Hercus Estate. 

Thereupon, on redirect examination, the witness further 
testified: 

Having my attention directed to this letter of January 
6th, particularly the portion of that letter which reads, 
“The deed of trust in question runs to Carl B. Pifickitt and 
E. Quincy Smith and is by a Philadelphia firm and does 
not have the provision that the Washington deeds of trust 
have of releasing without the production of notes secured”; 
and in answer to that, after having been shown tine release 
clause in the Scliladt deed of trust, I said it was that clause 
to which the letter referred, and that is righp. As to 
whether I did first know that there was such a clajuse in the 
deed of trust securing the Schladt notes, or any other notes 
in the Trust Department of The Washington Loan and 
Trust Company, the only trust I knew it was in at that time 
was the Woods trust, and on January 6th we weife advised 
by the Union Trust Company—I first learned it Vas in the 
Schladt trust or any other trust after I examined the 
records of the title company on January 7th or 8th. I pro¬ 
duced a list which Mr. Ottenberg requested me to produce, 
which was marked for identification. That list jvas made 
up by Mr. Charles B. Osborne of the Trust Department, 
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and it was made* as shown by the date stamp on it, 

74 January 7, 1931. It was given to me on that day. 
At the time Mr. Rheem came to my office on January 

9th I did have that list before me, and I did call his atten¬ 
tion to the various notes and the persons who owned those 
notes, as shown on that list. 

Attention of witness was then called to the entry on the 
list, “Schladt, H. A., 7/30/27”. That is the date of the 
note and then “Lot 4, Square 2138” appears on the list, and 
then below thgt “Walter Wycoff, $2,000, and A. A. Hercus, 
$2,000”. I did call Mr. Rheem’s attention to that Hercus 
item. I did at that time make demand on him for payment 
or reinvestment for $2,000 for the Hercus Estate, as shown 
on that list. 

Witness’ attention was called to the fact that he was 
questioned regarding certain notes or trusts which appear 
on that list, and which do not appear in the letter of Janu¬ 
ary 9, 1931, to Mr. Rheem, particularly the Mingee trust, 
Schladt trust or Schladt notes and Stearns, and also the 
H. P. Jones notes, and was asked could he explain how it. 
was when he made up the list as contained in the letter of 
January 9, 1931, that he omitted these other trusts or notes 
that were on the list which he produced this morning, and 
answered that he could not, and continuing, testified: 

I have been thinking how that same question was asked 
this morning, and the only thing I can state regarding that 
is there may have been some question in going over this 
list with Mr. Rheem in his mind as to whether thev were 
actually paid and released. The others he probably knew 
about by sight, and those he wanted a memorandum of. 
Mr. Rheem called me up that afternoon, after he received 
my letter of January 9th; and it was then that he told me 
that he had discovered others than the ones men- 

75 tioned in mv letter. As to whether thev were the ones 

•> * 

which I have on this list, and which I did not put in 
the letter, the ones he called me up about, I can identify 
as not having any reference to the title company’s books. 
I can do that. There is a difference in the wav I have them 

mr 

marked. When I had this conversation with Mr. Rheem 
and I mentioned the others, as to what I told him I wanted, 
I told him I wanted the reinvestment for any and all notes 


JOHN B. COWGILL, AS ANCILLARY ADMINISTRATOR. 57 

that had been paid. When the notes came to me oil the 13tli 


of January, Mr. Ottenberg asked me about thej form in 
which they came. I have here the statement by tt^e Swart- 
zell, Rheem & Hensey Co., the check and the note, which 
was delivered in connection with the Hercus Estate. After 
examining the papers, witness testified that is th^ form in 
which they came to me. They came to me in that form, but 


the handwriting of the endorsement, other than flolmead, 
is by our Assistant Trust Officer, that is, the entiy of the 
name of the Hercus Estate as payee. The Estate of Alice 
A. Hercus is in the handwriting of Mr. Marburv, that is 
what was on the note. When I got these various notes, 
with the accompanying statement and check to adjust the 
interest, I did check them against the list I have but only 
as to the principal amount of the notes, and then I sent 
them up to the Trust Department, so that they could check 
them as to the adjustment of interest. On cross-examina¬ 
tion I was asked about having received these Shoreham 
notes without first investigating to find out if the trust 
securing the notes had been put on record before any work 
had been started on the building, so as to have priority over 
any mechanics 7 liens that might be filed against that prop¬ 
erty or making an appraisement of the land and improve¬ 
ments which were security for the notes, and I said I had 
never had any such transaction as that before. I 
76 recall that. As to whether I did ever have a trans¬ 
action before in which we merely accepted a rein¬ 
vestment which was made by someone else, or whether they 


were loans which we made for our company, we hat T e never 
accepted investments other than made by ourselves without 


an examination. When we made our own investment, we 
absolutely made our own examination and investigation. 
This case was different from cases I had engaged iiji before. 

After the receipt of these notes on January 13j 1931, I 
testified that I had a conference beginning about January 
14th with Mr. Larner and Mr. Peter, the General Coun¬ 
sel of the company, and as a result of those conferences 
they determined that the notes which had been placed in 
the banking department for collection by customer^ of the 
bank should be presented to Swartzell, Rheem & Hensey 
Co. for payment, and I did that. Then after payment had 
not been made I had a conference, as a result of wjiich the 
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officers of the company, that is, Mr. Lamer, Mr. Peter and 
mvself, determined that we should notifv the customers of 
the bank regarding that. I did not personally make an in¬ 
vestigation in the title company to ascertain which of the 
notes in the collection department had the trust released. 
I employed one of the title men to do that. I had that done, 
and it was on the released trusts that I presented the notes. 
The Washington Loan and Trust Company had nothing 
to do with the investment in the securitv, but rnerelv had 
the notes at the bank for collection for their customers. 
We had nothing to do with the investment. 

In answer to a question by counsel for plaintiff, I testi¬ 
fied that at the time I received these notes on Janu- 
77 ary 13, 1931, I did not ask Mr. Rheem if the Swart¬ 
zell, Rheem & Hensey Co. owned those notes. As to 
why I did not, I had no occasion to. There was no suspi¬ 
cion about it. There was nothing to indicate that thev did 

not own them. I absolutelv did not have anv information 

• * 

or knowledge at that time that they were insolvent, or in 
bad financial condition. At the time I received these notes 
I did not have any information or knowledge that the 
Swartzell, Rheem & Hensev Co. was not the owner of 
these notes and did not have the right to deal with them 
as owners. I had no such knowledge. 

Thereupon the defendant, further to maintain the issues 
on its part joined, called as a witness, Charles W. Handy, 
who, having been duly sworn, testified as follows: 

I have testified and produced the records from the 

Swartzell, Rheem & Hensev Co. I recall that I testified 

* 

that Perry B. Cowgill had deposited with the Swartzell, 
Rheem & Hensey Co. for collection and safekeeping what I 
have referred to as Shoreham note No. 146. I have the 
records to show whether or not he had deposited with the 
Swartzell, Rheem & Hensey Co. for collection and safe¬ 
keeping the Woods notes which were paid off and a rein¬ 
vestment made in the Shoreham note. As to that the rec¬ 
ord shows that he deposited those notes for $2,000 with 
them for safekeeping and collection. 

Thereupon it was agreed between counsel for the re¬ 
spective parties that the stockholders of the Swartzell, 
Rheem & Hensey Co., as of January 13, 1931, were as 
follows: 
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78 Edmund D. Rheem. 

Washington Loan & Trust Company, 
Trustee for the Estate of Clarence B. 

Rheem . 

Luther A. Swartzell . 

John H. Holmead. 

George F. Hunt . 

Total . 


6 

423 shares 

170 “ 

80 “ 

1 “ 

1 “ 

675 shares 


Thereupon further to maintain the issues on its part 
joined, the defendant called as a witness, Leonard Marbury, 
who, having been duly sworn, testified as follows: 

My full name is Leonard Marbury; my present occupa¬ 
tion is Assistant Trust Officer of The Washington Loan 
and Trust Company, and I was such prior to September, 
1930. I have been with the company since 1922. 

I do recall that some time in August, 1930, The Wash¬ 
ington Loan and Trust Company had issued to it letters 
testamentary on the Estate of Alice A. Hercus, and that 
it began to marshal the assets of that estate in connection 
with the administration of it. I ascertained that Miss Her¬ 
cus was the owner of certain notes which she during her 
lifetime had deposited in the National Metropolitan Bank 
for collection, and I did make a request of the [National 
Metropolitan Bank to deliver those notes to The Washing¬ 
ton Loan and Trust Company, the executor of her will. 

Thereupon witness was handed a letter, and after ex¬ 
amining it, testified: 


It is signed by me as Assistant Trust Officer. The perti¬ 
nent portions of the letter were read in evidence as follows: 


“September o, 1930. 


In re Estate of Alice A. Hercus. 

National Metropolitan Bank, 

613 Fifteenth Street, N. W., 

Washington, D. C. 

Gentlemen : 

Please deliver to the bearer, Mr. Charles B. Osborne, the 
following notes which are held in the collection department 
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of your company for the estate of the late Alice A. Her- 

V X V 

cus . 7 7 

And among the notes is, “H. L. Schladt, $2,000 at 6 per 
cent, due July 30, 1930”. 

And then the letter concludes: 

“As you will recall, letters testamentary were previously 
delivered to vour eompanv bv Mr. Osborne. 

Yours verv trulv, 

LEONARD MARBURY, 
Assistant Trust Officer/ 7 

I sent that letter bv Mr. Osborne to the National Metro- 

* 

politan Bank, and we received the Schladt notes Septem¬ 
ber 8, 1930, 1 and we reported it to the Probate Court on 
November 26, 1930, in our inventory of money and debts. 

Thereupon there was exhibited to witness photostatic 
copy of the note which bears date April 13, 1930, being a 
note of the Shoreham Hotel Corporation, and witness was 
asked to look at the back of that note, particularly with 
regard to the endorsements, and to state if he recognized 
his handwriting on that note, and answered he did. That 
is my handwriting. As to when I first saw that note, where 
it was, and under what circumstances did I sec it, that is, 
the original i of which this is a photostatic copy, the best 
memory I have of that was when the note was turned over 
to me by Mr. Irelan, who was Assistant Trust Offi- 
80 cer at that time. As to what was the condition of the 
endorsement on it at that time, the form of endorse¬ 
ment for The Washington Loan and Trust Company was 
filled in by Mr. Irelan. As to how it was when I first saw 
it, I do not know, but I think the first time I saw it that was 
on there. I mean the endorsement was prepared by Mr. 
Irelan for my signature, that is the endorsement, “For col¬ 
lection, Estate of Alice A. Hercus, by Assistant Trust Offi¬ 
cer”, between the words, “Pay to the order of” and Mr. 
Holmead’s signature was blank, that is the payee was in 
blank. The endorsement was prepared by Mr. Ireland 
and I put on “Washington Loan & Trust Company, Estate 
of Alice A. Hercus.” I put the name “Alice A. Hercus” 
as the payee of the note, but when it came to me it was in 
blank. The name “Alice A. Hercus” is in my handwriting. 
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Thereupon, on cross-examination, the witness further 
testified: ] 

When Mr. Osborne brought back from the National Met¬ 
ropolitan Bank the various notes described in that letter, 
I do not know that I saw the security or notes that day but 
eventually I did see them. 

Witness was then shown notes numbered 41 and 42, 
signed by Howard A. Schladt, dated July 30, 1927, for 
$1,000 each, and was asked if those were the two Schladt 
notes belonging to the Hercus Estate that he got from the 
National Metropolitan Bank, and answered: I believe they 
are. As to when I did see them, I should sav it was either 
when they were brought back, or a short time afterwards. 
I did not have personal charge of the Hercus Estate. I do 
not think anyone, other than Mr. Baden, who is ^n charge 
of that department, had personal charge. The ^ases are 
not assigned to any particular person. As to whether, 
when I saw those notes, did I notice that in Septem- 
81 ber when we received them back in the Trust De¬ 
partment in September, that the notes werq overdue 
as of July 30, 1930, I do not remember whether I did or 
not. You can look at them now and see that t^ey were 
payable in three years from July 30, 1927, and they would 
be due in 1930, but you asked me whether I noticed that. 
I do not remember whether I noticed that or nc^t. They 
were overdue at that time apparently. They w^re over¬ 
due apparently. I do not know whether I checked that or 
not. I do not know whether we did make any demand on 
the Swartzell, Rheem & Hensey Co. for the payment of 
them then. When we got them back in September they 
were apparently at least one month overdue, if hot more. 
As to whether, so far as I know, The Washington Loan and 
Trust Company never made a demand on Swartzell, Rheem 
& Hensey Co., or on Mr. Schladt, or on anyone else for the 
payment of those two notes, so far as I remember, when 
the notes were taken in I did not handle the notes. The 
notes were checked by another person. These are the notes 
I am talking about, but all notes are ordinarily checked by 
another Trust Officer, and finally come to me for endorse¬ 
ment, and ‘ 4 Overdue ’ ’ would ordinarily be marked on them, 
but I did not because I did not check them. This endorse- 
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merit on the, back here, “For collection, Washington Loan 
& Trust Company, Executor, Alice A. Hercus”, and under 
that “Leonard Marbury, Assistant Trust Officer”, only my 
signature was put on by me. When I put my signature on 
there and put it in the collection department of the bank 
I saw that it—or, could have seen by looking, that it was 
then overdue. So far as I know, nothing was done about 
it, so far asi I can remember. Those things are called to 
my attention sometimes, but 1 don’t remember that par¬ 
ticular note. 

82 Thereupon the Inventory of Money and Debts Due 

to the! Decedent, Alice A. Hercus, filed November 26, 

1930, in the!Office of the Register of Wills in this Court, 

signed by Mr. Baden, was exhibited to witness, and his 

attention was called to the H. A. Schladt notes due July 

30, 1930, for $2,000, and witness testified he did not have 

anything to <lo with the preparation of that inventory, but 

would have looked at it. In the ordinary course I would 

see it before Mr. Baden signed it. I do not remember 

whether mv attention was called to the fact that the Schladt 
* 

notes were overdue and unpaid. I do not remember 
whether I saw that particular one or not. As to whether 
there is anyone over there in the Trust Department who 
would know and who could tell whether or not a demand 
for payment was ever made prior to the first day of Janu¬ 
ary on Schladt or Wardman and Bones, who are the en¬ 
dorsers, or the Swartzell, Rlieem & Hensey Co.—or, Rheem, 
or Swartzell, the trustees, so far as the Trust Department 
is concerned, our records will show if it was made by letter. 
If it was done by telephone, the man who talked about the 
actual notes might be able to tell. As to whether it was 
the custom for the Trust Department to make demand for 
overdue notes by telephone, I might say there might be 
some discussion in regard to them. Personally, I do not 
know whether there was in this case. I have not searched 
any of our records to be prepared to answer any of those 
questions. 

Further to maintain the issues on its part joined, the de¬ 
fendant called as a witness, Charles M. Irelan, Jr., who, hav¬ 
ing been duly sworn, testified as follows: 
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My full name is Charles M. Irelan, Jr. I am engaged in 
the practice of law in the District of Colu[mbia. I 

83 am not at this time connected with The Washington 
Loan and Trust Company. I was connected with 

the company from the 20th of October, 1927, until the 15th 
of February, 1933, during which time from the 15th of 
January, 1933, until the time of my resignation, 1 was As¬ 
sistant Trust Officer. I resigned my position with that com¬ 
pany to engage in the general practice of law. I was there 
as an Assistant Trust Officer in January, 1931. 

Thereupon there was exhibited to witness papers con¬ 
sisting of a statement, check and photostatie copy of the 
note, being defendant’s Exhibit la, and after examining 
said papers, witness testified: 

I have seen those papers before. This statement bearing 
date January 13, 1931, Exhibit la, I received that from Mr. 
Baden, the Trust Officer of The Washington Lpan and 
Trust Company. I am not absolutely positive of the date 
that I received it, but in my recollection it was perhaps the 
day after the date of the statement. My best recollection is 
that it was on January 14, 1931. As to what I c|id after 
this statement was given to me, in the way of checking up 
to see whether or not the adjustment of interest was cor¬ 
rect, in collaboration with Mr. Harry W. Gauss, Assistant 
Trust Officer, I checked the statement to see if the interest 
was computed properly, and to see if the note and the check 
accompanying the statement corresponded. I rrkade my 
check, and found we were getting the proper aipount of 
the principal of the note, together with the propej adjust¬ 
ment of interest. 

At the time this note came to me I did notice how it was 
on the back of the note, with respect to whether it was en¬ 
dorsed to any particular payee, or endorsed in blank. 

84 I examined the note and found that it was (indorsed 
only by John H. Holmead in blank. As to wRat I did 

after that in the way of putting an endorsement on the 
back of it, I placed our customary rubber stamp on it, 4 ‘For 
collection, The Washington Loan and Trust Company, by 
Assistant Trust Officer”, and then this is my handwriting, 
making this read, “Washington Loan & Trust Company, 
Executor, Alice A. Hercus”. Then I passed it on to Mr. 
Leonard Marbury. I recognize his signature there as part 
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of the endorsement of The Washington Loan and Trust 
Company. ;I also recognize his handwriting, “Executor, 
Alice A. Hercus ”, below the name of The Washington Loan 
and Trust Company, which is stamped on the part of the 
note which is for the name of the payee. That was done in 
the Trust Department of the company. 

Thereupon, further to maintain the issues on its part 
joined, the defendant called as a witness, Bernard L. Amiss, 
who, having been duly sworn, testified as follows: 

My full name is Bernard L. Amiss. I am an Assistant 
Trust Officer of The Washington Loan and Trust Company. 
At the request of counsel for the defendant, I have brought 
here the original ledger sheets of The Washington Loan 
and Trust Cpmpany in the Trust Department, showing the 
account of the trust company as executor of the Estate of 
Alice A. Hercus. 

These are the original sheets which show the entries re¬ 
garding the account of that estate, both as to principal of 
investment and interest received. 

Referring to the account of Alice A. Hercus on the ledger 
sheets, the entry says on January 24, 1931, that the 
85 Schladt notes were paid off and on the same date 
there is an entry showing that the Shoreham Hotel 
Corporation note was a purchase, the note being due April 
18,1933, bearing interest at the rate of 6 per cent. In other 
words, it shows in one entry that the investment was liqui¬ 
dated, and then a reinvestment of that amount. 

Referring to the ledger sheet showing the income ac¬ 
count, and stating what that shows, the income account is 
dated January 24th, and shows the Schladt notes to be paid 
off. It shows the payment of the Schladt notes with in¬ 
terest in the amount of $30.00 from July 30th to October 
18th, 1930. It shows that amount and shows a payment of 
interest, Julv 30th to October 18th. 

Thereupon the defendant announced its case closed. 

Thereupon counsel for the defendant moved the Court 
to direct the jury to return a verdict for the defendant, and 
offered its prayer for instruction to the jury, being Defend¬ 
ant’s Prayer Xo. 1, which said prayer is as follows: 


JOHN B. COWGILL, AS ANCILLARY ADMINISTRATOR. 
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Defendant’s Prayer No. 1 

The jury are instructed, as matter of law, that 
diet should be for the defendant. 


their ver 


Ifter argu- 


Said motion and the prayer for instructions, a 
ment by counsel for both the plaintiff and defendant, were 
overruled by the Court, to which ruling counsel for defend¬ 
ant then and there duly excepted, and prayed the Court to 
note the allowance of such exception upon its| 
which accordingly was done. 


minutes, 


Whereupon, after being charged by the Court[ the jury 
retired to consider of their verdict. 

And be it further remembered that the alforegoing 
86 contains the substance of all of the evidence given 
on the trial, and wherever in the aforesaid statement 
of the testimony given by any witness on the trial of this 
cause, and in the statement of any colloquy between the 
Court and counsel, or between any witness and tlje counsel 
the same is set forth in question and answer f^rm or in 
totidem verbis, rather than in narrative form, same was 
so stated and is so included because this course wa s deemed 
necessary in order that it might be properly stated in this 
bill of exceptions; and each of the exceptions stated to have 
been taken by counsel for the defendant, The Washington 
Loan and Trust Company, were so taken and \yere duly 
allowed by the Court and entered upon its minutes before 
the jury retired to consider of its verdict; and in order 
that all and each and every thereof may be preserved and 
made of record in this cause, this bill of exceptions is duly 
stated, signed, approved and ordered to be made pf record 
in the above entitled cause this 25th day of September, 
1935. 

By the Court. 

PEYTON GORDdN, 

Justice . 
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The foregoing bill of exceptions is agreed to. 

ARTHUR PETER, 

GEO. P. HOOVER, 

i Attys. for Deft. 

; ARTHUR C. KEEFER, 

. LOUIS OTTEXBERG, 

H. MAX AMMERMAN, 

Attorneys for Plaintiff. 

Endorsed on cover: District of Columbia Supreme 
Court. Xo. 6571. Washington Loan and Trust Company, 
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IN THE 


Untteb States Court of &ppe^ite 

FOR THE DISTRICT OF COLUMBIAl 
October Term, 1935. 


No. 6571. 


Washington Loan and Trust Company, a corporation, 
as Executor under tlie last will and testament of 
Alice A. Hercus, deceased, Appellant, 

v. 


John B. Cowgill, as Ancillary Administrator lof the 
estate of Perry B. Cowgill, deceased, Appel\ee. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANTJ 


PRELIMINARY STATEMENT. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia for appellee (plain¬ 
tiff below) for the return and possession of goods re¬ 
plevied in an action against appellant (defendant be- 
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low). The action in replevin was instituted by appel¬ 
lee (plaintiff below) against appellant (defendant be¬ 
low) to have taken from appellant and delivered to 
appellee a certain promissory note in the principal 
amount of $2,000, made by the Shoreham Hotel Corpo¬ 
ration, dated April 18, 1930, payable three years after 
date, being note No. 146, of a series of 1760 notes, se¬ 
cured by deed of trust on part of Lot 6, in Square 2138. 

The case was tried to a jury. Upon the conclusion 
of the whole evidence, appellant moved the court below 
to direct the jury to return a verdict in its favor, which 
motion was denied by the court. The jury returned a 
verdict in favor of the appellee, upon which was en¬ 
tered the judgment appealed. The sole question pre¬ 
sented for review bv this court is the error of the court 

* 

below in denying the motion of appellant for the direc¬ 
tion of a verdict of the jury in its favor. 

For convenience, the appellant will be referred to 
sometimes hereinafter as “defendant” and appellee as 
‘‘plaintiff”. 

BRIEF SUMMARY OF THE FACTS. 

On August 27, 1930 The Washington Loan and Trust 
Company, by order of the Supreme Court of the Dis¬ 
trict of Columbia, holding a Probate Court, was 
granted letters testamentary upon the estate of Alice 
A. Kerens. (R. 10) On or about July 30, 1927, Alice 
A. llercus for value acquired and became the owner 
of two certain promissory notes for $1,000 each, made 
by one Sehladt, dated July 30, 1927, payable July 30, 
1930, with interest at six per cent, secured by deed of 
trust on Lot 4, in Square 2138. (R. 9-10) At the time 
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of the death of Alice A. Hercus said notes werej held 
and owned by her, and were deposited in the National 
Metropolitan Bank for collection. (R. 10) Said notes 
were received by the defendant as executor of her es- 
tate on September 8, 1930. (R. 60) 

On January 6, 1931 a loan of $250,000 by The Wash¬ 
ington Loan and Trust Company and $250,000 by the 
Union Trust Company of the District of Columbia was 
made to Swartzell, Rheem & Hensey Co. on the security 
of a certain promissory note in the principal amount 
of $650,000, dated July 29, 1929, secured by deed of 
trust on Lot 119, Square 375, improved by premises 
known as the Print craft Building. (R. 43-44) At the 
time of the closing of this collateral loan for $500,000, 
The Washington Loan and Trust Company recei ved a 
letter from the Union Trust Company, enclosing letter 
of Swartzell, Rheem & Hensey Co., dated January 6, 
1931, in which it was stated that a prior deed of trust 
conveying the same property (Lot 119, Square 375), 
securing notes aggregating $650,000, had been pa: d and 
cancelled as to $613,500 of said notes, leaving a balance 
of $36,500, which though paid, had not been presented 
for collection and cancellation. (R. 42) 

On January 7, 1931, the day after the closing of the 
collateral loan for $500,000, Alfred H. Lawson^ Vice 
President and Real Estate Officer of The Washington 
Loan and Trust Company, was in the collection cage 
of its banking department looking over certain notes 
and came across a note secured on Lot 119, in Square 
375 (the real estate on which the collateral note of 
$650,000 was secured) and that attracted his attention 
on account of closing the collateral loan transaction 
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the previous day. (R. 37) Upon discovering this note 
in the collection cage, Lawson asked the trust depart¬ 
ment of the defendant to furnish him a list of notes 
which had been issued by the Swartzell, Rheem & Hen- 
sey Co. and held by the trust department. Upon get¬ 
ting a list from the trust department he went to the 
District Title Insurance Company and ran their rec¬ 
ords to find whether anv of the trusts on the list had 
been released (R. 31) and found that maybe twelve 
trusts out of about twenty, had been released. (R. 37) 
Lawson spent two days (January 7th and 8th, 1931) at 
the Title Company; on January 9th he called Edmund 
D. Rheem, Vice President of the Swartzell, Rheem & 
Ilensey Co., and asked Rheem to come down and see 
him about some of his notes. (R. 31) Rheem came 
down and Lawson showed him the list of notes which 
he had before him. Lawson told Rheem that he had 
this list of notes which he had found in the trust de¬ 
partment and certain notes had been released. They 
went over the list which Lawson had and Rheem said 
he thought that was correct, thev had been released. 
(R. 31) Lawson then said to Rheem, “If they have 
been released and been paid, we have got to have the 
money for them.” Rheem said, “I have not the money 
but I reinvested the proceeds of these notes in other 
notes”, and would send to Lawson those notes. Law- 
son said that had to be done at once, that is, the notes 
had to be sent down to Lawson, representing the re¬ 
investment! of these funds. That day, January 9, 1931, 
Lawson, as Vice President of defendant, sent a letter 
to Edmund D. Rheem, setting forth a list of the deeds 
of trust which they discussed at the conference that 
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day, and stating that lie hoped that Rlieem would be 
able to arrange this matter on Monday without fail. 
(R. 32) Later in the afternoon of that day, Rlieem 
called Lawson on the telephone and said that in addi¬ 
tion to the list which Lawson had, he (Rlieem) had 
discovered certain other notes which had been paid and 
which notes had not been presented for payment and 
that he had reinvested these funds and had those in¬ 
vestments, and Lawson said, “I want those and any 
others you might have in the same condition.” (R. 33) 
On Monday night, January 12, 1931, Brewer, Second 
Vice President of Swartzell, Rlieem & Hensey Co., (R. 
25) called Lawson at his home around about ter.-thirty 
and told him that Rlieem was sick, but he l ad in¬ 
structed Brewer to deliver to Lawson the following 
morning those reinvestments of notes that had been 
paid. (R. 33). On the morning of January 13, 1931 
Brewer came to the office of the defendant, saw Lawson 
and told him the reinvestments of these notes were rep¬ 
resented in notes of the Shoreham Corporation, at 
which time Brewer delivered to Lawson certainj prom¬ 
issory notes made by the Shoreham Hotel Corporation, 
secured by deed of trust on part of Lot 6, Square 2138, 
among them being note No. 146, the note in suit. (R. 
33) On the morning of January 13th, when Brewer 
brought down the notes, Lawson counted the notes as 
to the principal amount which he thinks was around 
$215,000. (R. 47) As he recalls, the notes were at¬ 

tached with a paper clip to the statement and the check 
adjusting the interest. Lawson thinks they were folded 
in half. At the time that note Xo. 146 was delivered 
by Brewer to Lawson, there was also delivered a| state- 




6 


ment showing an adjustment of interest and a check 
for $30 to cover such adjustment. When note Xo. 146 
for $2,000, dated April 18, 1930, payable three years 
after date was delivered, it was endorsed in blank, hav¬ 
ing previously been endorsed in blank by the payee 
named in the note. (E. 34) 

At the time that the Shoreham Hotel Corporation 
notes were delivered to Lawson bv Brewer there was 
also delivered to him a copy of the certificate of title. 
(E. 50) When Lawson received this note, with the 
statement and the check, there was not anything on 
any of those papers indicating to his mind that the note 
belonged to anyone other than the Swartzell, Eheem & 
Hensey Co* (E. 34) The reason Lawson stated in his 
letter of January 9th to Eheem, “I hope you will be 
able to arrange this matter on Monday without fail”, 
was that the executive committee of the defendant met 
on Tuesdav of each week and it was Lawson’s desire to 
report to them this condition which had arisen and 
also to report the reinvestment that he had secured. 
(E, 40) 

When Lawson received the notes he made an exam¬ 
ination of them for the purpose of checking them as to 
the principal thereof and checking them against the 
list which he had, going over it with Brewer. The notes 
received by Lawson, including the note in suit, were 
sent by him to the trust department on January 13th. 
(E. 48) 

After the notes were sent to the trust department of 
defendant by Lawson, the notes and the accompanying 
statements and checks in adjustment of interest were 
examined and checked by two of the Assistant Trust 
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Officers, and upon examination of note No. 146l it was 
found that it was endorsed in blank by John H. Hol- 
mead. (R. 63) 

! 

At the time that Lawson had the conversation with 

Rheem on January 9th lie did make demand on Rheem 

•/ 

for payment or reinvestment for $2,000 for the lilercus 
Estate, as shown on the list. (R. 56) 

At the time Lawson received the $2,000 promissory 
note of the Shoreham Hotel Corporation he did not 
have anv knowledge of the fact that this note had been 
deposited in the Swartzcll, Rheem & Hensey Co. by any 
person for safekeeping and collection, and (jlid not 
have anv notice or knowledge of the fact that this note 
was owned by any person other than the Swartzcll, 
Rheem & Hensey Co. (R. 35) 

Lawson testified that at the time he received the 
notes on January 13, 1931 he did not ask Rheem if the 
Swartzcll, Rheem Hensey Co. owned those no^es. He 
did not do that because he had no occasion to. There 
was no suspicion about it. There was nothing \o indi¬ 
cate they did not own the notes. Lawson absolutely 
did not have any information or knowledge at that time 
that the Swartzell, Rheem & Hensey Co. was insolvent 
or in bad financial condition, and did not have any in- 

7 v 

formation or knowledge that the Swartzell, Rheem & 
Hensev Co. was not the owner of these notes and did 
not have the right to deal with them as owners. He 
had no such knowledge. (R. 58) 

Subsequent to January 13,1931, an investigation was 
made of the collection cage in the banking department 
of the defendant, that is, in the bank for collection by 
depositors. That investigation was made somewhere 
between January 14th and January 17th. (R. 47) 
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After Lawson received the Slioreham Hotel Corpo¬ 
ration notes on January 13th, he had several confer¬ 
ences with Mr. John B. Larner, President of defen¬ 
dant, and Mr. Arthur Peter, its General Counsel. He 
reported to Mr. Larner, and probably to Mr. Peter, 
that he had received the notes and what he had done 
with them. (R. 48) 

As a result of the investigation in the collection cage 
of the banking department of the defendant it was re¬ 
vealed that releases had been made involving notes 
somewhere from >(400,000 to $600,000, and on or about 
Januarv 20th these notes were sent to the office of 
Swartzell, Rheem & Ilensey Co.—a satchel or suitcase 
full of these notes—for the purpose of presenting them 
for payment and demanding the money. (R. 52) 

The runners of the defendant did not get the $400,000 
to $600,000 when they went up there with a satchel full 
of notes. The notes were brought back, and Lawson 
had another conference with Mr. Larner and Mr. Peter, 
and they decided to send out notices to all of the cus¬ 
tomers of the bank whose notes were in the collection 
department, whose notes had been sold by the Swart¬ 
zell, Rheem & Hensey Co. After the notes had been 
presented for payment, Rheem came to Lawson’s office, 
who took him into a conference with Mr. Larner and 
Mr. Peter. (R. 53) 

In that conference it was decided that the bank 
would send put notices to its customers, letters being 
sent to customers in Washington, and telegrams to cus¬ 
tomers who were out of the city. (R. 53-54) At this 
conference Rheem requested that he be given a list of 
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the customers to whom the bank was sending 


letters 


and telegrams. The letters of the bank went out] either 
on January 20th or January 21st, 1931. On th<b Mon- 
day following, January 26th, the Swartzell, Rheem & 
Ilensey Co. went into bankruptcy. (R. 54) 

The note in suit, Xo. 146, made by the Shore- 
ham Hotel Corporation, bears date April 18 1930, 
being payable in three years after date (R. 34a) was 
acquired by the defendant on January 13, 1931, (R. 


33) before the maturity thereof. 

The evidence showed that Perry B. Cowgillj dece¬ 
dent of plaintiff, first had a transaction with the Swart¬ 
zell, Rheem & Ilensey Co., on August 2, 1924, at which 
time he purchased a certain promissory note described 
as the Briggs note, in the principal amount of $2,000 
(R. 23); said note was dated May 19,1924 and matured 
May 19, 1927: that Swartzell, Rheem k Ilensey Co. on 
May 20, 1927, made a reinvestment for him in qertain 
notes described as the Hugh Woods notes, in the 
amount of $2,000; on October 9, 1929, his account was 
credited on the books of Swartzell, Rheem k Ilensey 


Co. for the Woods notes, and on May 29, 1930, a re¬ 
investment was made in Shorcham Hotel note No. 146, 
being the note in suit. (R. 26) The note in suit was 
left by Perry B. Cowgill in safekeeping with the 
Swartzell, Rheem k Hensev Co. When the note was 
put in safekeeping there was nothing on the note to 
indicate that it was the property of P. B. Cowgill (R. 


25) j 

On the evening of January 12, 1931, Charles W. 
Handy, a bookkeeper employed by the Swajrtzell, 
Rheem k Hensev Co., was in the vault of that corhpany 


i 
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with Brewer, Second Vice President, and on the morn¬ 
ing of Januarv 13th, Ilandv took Shoreham Hotel Cor- 
poration note Xo. 146 out of an envelope marked 
“Property, of P. B. Cowgill, for safekeeping”, and put 
it in another jacket marked “Estate of Alice A. Her- 
cus”, and then Mr. Brewer took it to The Washington 
Loan and Trust Company. (R. 25) 


THE EVIDENCE. 

In view of the fact that the only question to be con¬ 
sidered on,this record is the error of the court below 
in denying the motion of appellant for a directed ver¬ 
dict, this appeal necessarily involves the consideration 
of the whole evidence. This being the case, we have 
undertaken to epitomize the evidence, with references 
to the pages of the record, in order that it may readily 
be at hand. 

Plaintiff’s Testimony. 


John B. Cowcili., plaintiff, testified: 

Plaintiff's Exhibit Xo. 1, letter, May 12, 11130, Swart- 
zell, Rheem & Ilensey Co. to Cowgill, advising that 
proceeds of Woods notes had been invested in Shore- 
ham Hotel Corporation, dated April 18, 1930. (R. 22) 
Plaintiff’s Exhibit Xo. 2, receipt of Swartzell, Rheem 
& Hensey Co. to Cowgill for Shoreham Hotel Corpora¬ 
tion note 1^6, for $2,000, “for collection and safekeep¬ 


ing 




(R. 22) 


Charles W. Handy, witness for plaintiff, testified: 

Swartzell, Rheem & Hensey Co. went into bank¬ 
ruptcy January 26, 1931. (R. 23) 
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Produced Swartzell, Rheem & Hensey Co. ledger 
card, account of Cowgill. It shows in 1924 interest on 
Briggs note of $21.60. Cowgill purchased Briggs note 
August 2, 1924. That note was paid off. (R. 23) 
Proceeds invested in two Woods notes of $1000 each. 
Reinvestment was May 20, 1927. (R. 23) 

Cowgill credited with proceeds of Woods note Oc¬ 
tober 9, 1929, and reinvested in Shoreham Ilotbl note 
May 23, 1930. (R. 23) I 

Plaintiff’s Exhibit No. 3, letter, Swartzell, Bheem 
& Hensey Co. to Cowgill, May 14, 1927, advised that 
Briggs note had been paid, and proceeds invested in 
Woods notes. (R. 24) 

If Cowgill had wanted money or notes, could have 
gotten either. (R. 24) 

There was nothing on note 146 to indicate that it was 
the property of P. B. Cowgill. (R. 25) 

Note 146 was in envelope marked 44 Property of P. 
B. Cowgill”, in vault of Swartzell, Rheem & Hensey 
Co. On evening of January 12, 1931, witness was in 
vault with Brewer, Second Vice President of $>wart- 
zell, Rheem & Hensey Co. (R. 25) 

On morning of January 13, witness took note 146 
out of jacket and put it in another jacket marked, 44 Es¬ 
tate of Alice A. Hercus”. (R. 25) 

Cowgill never authorized that to be done (R. 25) 
and so far as witness knows never had notice of it. 
(R. 25) 

Cowgill was not paid. (R. 25) 
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CROSS-EXAMINATION. 

Ledger shows Cowgiil acquired Briggs note in 1924, 
which was paid May 20, 1927, and on that day proceeds 
invested in Woods note. (R. 26) 

October 9, 1929, credit oi‘ Woods notes, and May 23, 
1930, investment in Shoreham note 146, for $2,000. 
January 16, 1931, Cowgiil credited with amount of 
Shoreham note. (R. 26) 

Witness produces day book, in which witness made 
entries January 16, 1931. (R. 26) 

On night of January 12, witness made memoran¬ 
dum, posted it in day book and posted it as of Janu¬ 
ary 16, 1931. (R. 27) 

Day book shows Credit to Cowgiil for Shoreham 
note 146 of $2,000; debit of same note to Estate 
of Alice A. Hercus and settlement of interest on 
Schladt note of $30 and this was posted in ledger. 
(R. 27) 

Ledger account of Hercus shows, cash settlement $30 
January 14, 1931. (R. 27) 

The entry shows her investment in that note of 
$2,000. (R. 27) 

January 1 16, Hercus account charged with note 146, 
for $2,000. Witness adjusted interest. (R. 27) 

Witness produces original statement in handwriting 
of Brewer, marked Defendant’s Exhibit Xo. 1 for 
identification. (R. 28) 

It shows reinvestment of Schladt notes in Shoreham 
Note Xo. 146. (R. 28) 

Typewritten statement, Defendant’s Exhibit Xo. la 
for identification, was sent to The Washington Loan 
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and Trust Company with check for $30 and note 146. 
(R. 28) 

EE-DIRECT EXAMINATION. 

Never saw Schladt notes delivered to Swartzell, 
Rlieem & Hensey Co. (R. 29) 

Release of Schladt note or deed of trust Jijine 13, 
1929; following that interest paid to Hercusi July, 
1929, January and July, 1930. (R. 29) 

Check, January 13, 1931, No. 14,274, exhibted, bears 
bank stamp January 27, 1931. (R. 29) 

Interest payments are taken from ledger card. (R. 
30) 

RE-CROSS-EXAMINATION. 

Ledger card of Alice A. Hercus shows an entry as 
to the principal of the Schladt note in the sum of 
$2,000. (R. 30) 

Hercus ledger account shows credit April 24, 1930, 
Schladt note, $2,000. (R. 30) 

Concession by counsel that Lawson received Shore- 
ham note, statement and check for $30 on January 13, 
1931, and that note was endorsed in blank. (R. 30) 

Defendant's Testimony. 

Alfred H. Lawson, witness for defendant, testified: 
January 6, 1931, closed collateral loan, $250,000 for 
The Washington Loan and Trust Company and 
$250,000 for Union Trust Company. (R. 30) 

Notified that certain notes which had been secured 
by prior trust had been paid to Swartzell, Rh^em & 
Hensey Co. but not paid to noteholders. (R. 31) 
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Collateral loan secured by $650,000 note which was 
in turn secured by deed of trust on Printcraft Build¬ 
ing. (R. 31) 

On January 7th, discovered Woods note which had 
been secured by prior deed of trust on Printcraft 
Building, in collection cage of banking department. 
(R. 31) 

Asked trust department to furnish list of notes 
which had, been issued bv Swartzell, Rlieem & Hensev 
Co., held by trust department. Upon getting list went 
to Title Company to learn whether trusts had been re¬ 
leased. (R. 31) 

Spent two days at Title Company (January 7th and 
8th). January 9th called Rlieem and asked him to come 
down to see him about some of his notes. Rlieem 
came down. Lawson had list of notes. Went over list 
with Rlieem. He said that was correct, they had been 
released. (R. 31-32) Told Rlieem had to have money, 
for released notes. Rlieem said he did not have money, 
had invested proceeds of notes in other notes and 
would send those notes down. Lawson said that had 
to be done at once. (R. 32) 

Lawson wrote letter of January 9, 1931, Defendant ’s 
Exhibit Xo. 2. (R. 32) 

Inclined to believe letter was sent by hand but is not 
sure, because Rlieem phoned me later in afternoon. 
Said he had discovered other notes that had been re¬ 
leased and funds reinvested. Lawson said, “I want 
those and any other you might have in the same con¬ 
dition.” (R. 33) 

In phone conversation, Rlieem mentioned Allens- 
worth note, and Lawson said, “I want that reinvest- 
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ment, and I want any other one which you have which 
I have not told you about.” (R. 33) 

Monday, January 12, 1931, Brewer called him at 
night and said Rheem had instructed him to deliver re¬ 
investments to Lawson the next morning, January 13, 
1931. Brewer delivered the Shoreliam notes. Brewer 
told him reinvestments of these notes were repre¬ 
sented in notes of the Shoreliam Corporation. (R. 33) 
Among others, Brewer delivered Shoreliam note 146, 
statement and check. (R. 33-34) 

Note endorsed in blank at time of deliverv,, Wit- 

* 

ness turned it over to Baden. Nothing on notje to in¬ 
dicate it belonged to anyone other than Swartzell, 
Rheem & Hensey Co. (R. 34) 

Statement, check and note offered in evidence. (R. 
35) 

At time note was received did not have any knowl- 
edge that it had been placed in safekeeping with 
Swartzell, Rheem & Hensey Co. and had no notice 
that it was owned bv anvone other than Swartzell, 
Rheem & Hensey Co. (R. 35) 

C RO SS- EX AM I NATION. 

Application for loan of $500,000 made December 29, 
1930. Appraised building. (R. 36) 

When got letter of January 6, 1931, from Union 
Trust Company did not remember that Woods notes 
had been secured on Printcraft Building. (R. 36) 

On January 6, 1931, letter of Swartzell, R^ieem & 
Hensey Co. stated that Woods notes in ambunt of 
$36,500, secured on Printcraft Building had not been 
presented for payment. (R. 37) 
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They had been paid but notes had not been pre¬ 
sented for payment. When got that letter did not 
know they had Woods notes in trust department. (R. 
37) 

After closing collateral loan on January 7th, was in 
collection cage looking over certain notes and came 
across Woods note secured on Lot 119, in Square 375, 
and that attracted his attention on account of closing 
transaction previous day. Did not go into cage look¬ 
ing for Woods note, and discovered it by accident. 
Letter said nothing about The Washington Loan and 
Trust Company holding any Woods notes. Had no 
occasion to ask anybody in trust department about 
them. (R. 37) 

Next day got list from trust department. After ob¬ 
taining list went to Title Company and found maybe 
12 trusts out of about 20 had been released. (R. 37) 
That was on January 8th. (R. 38) 

On Januarv 9th, called Rheem and told him wanted 
to talk with him about some trusts and loans. Did not 
say anything in phone conversation about releases. 
(R. 38) 

Prior to Rheem calling at office, discussed matter 
with Mr. Peter and Mr. Lamer. 

Had conversation with Rheem that I have related. 
Told him had discovered notes had been released, and 
showed him list, and demanded the money. Rheem 
said, <4 I have reinvested it”. (R. 38) 

List contained about $156,000 of notes, demanded 
that of hint at that time. lie said he did not have the 
money, that lie had reinvested it. (R. 38) 
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Did not ask him how he had invested it, by what au¬ 
thority, or in what it had been invested. Did not ask 
him anything. Up to January 9th, the only released 
notes he had seen was the Woods notes. (R. 38) 
Attention called to inventory of debts tiled by trust 
company in Hercus Estate November 6, 1930, which 
showed Schladt notes due July 30, 1930. Trust was 
released June 13, 1929, and note shows credits of in¬ 
terest July 26, 1929, January 27, 1930, and July 26, 
1930. (R. 39) 

So far as he knows no demand was made for pay¬ 
ment of Schladt notes by The Washington Loan & 
Trust Company between August, 1930, and January 
9, 1931. Witness would not know about that,, as it 
would be under the trust department. (R. 39) 

Never knew reinvestment was in Slioreham notes 
until he received notes. Up to January 13th, had no 
idea what the reinvestments were. (R. 39-40) 

Up to time notes were delivered, had no idea into 
what these investments had been made. (R. 40) 

On January 7th or 8th knew that Swartzell, ^lieem 
& Hensev Co. had put at least 12 releases of record, 
and that money had not been paid on notes held in 
trust department of The Washington Loan and Trust 
Company. (R. 40) 

Although he then knew it involved something like 
$156,000, never asked Rhcem into what money had 
been invested. (R. 40) 

Reason letter stated matter should be arranged on 
Mondav was because executive committee met on 
Tuesday. (R. 40) 
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Mr. Peter and Mr. Larner knew it. After Lawson 
discovered such a large sum as that, was anxious to 
get reinvestment regardless of what they were, but 
not regardless of whose tliev were. 

Did not ask Kheem whose tliev were. Assumed tliev 
were his own, and did not ask him any question. (R. 
40-41) 

About being called on Januarv 12th at night, never 
had a transaction similar to that. (R. 41) 

Witness produced a letter, January 6, 1931, from 
Swartzell, Rheem & Hensev Co. to Washington Loan 


and Trust Company. Letter came from Union Trust 
Company and contains initials, “GEF”. George E. 
Fleming is with Union Trust Company and possibly 
he may have dictated it. (R. 41) 

Letter, |January 0, 1931, Swartzell, Rheem & Hensev 
Co. to Washington Loan and Trust Company, Plain¬ 
tiff’s Exhibit Xo. 4. 

Letter states that of $650,000 of notes secured by 
mortgage on Lot 119, in Square 375 (Printcraft Build¬ 
ing) $613,500 of notes had been paid and cancelled, 
leaving balance of $36,500 which “though paid, have 
not been presented for collection and cancellation’’, 
and agrees to hold Washington Loan and Trust Com- 
pany harmless by reason of closing transaction with¬ 
out requirement of presentation of said notes marked 
paid and cancelled. (R. 42) 

There is nothing in the letter to indicate that the 
notes referred to are the Woods notes. The Woods 
notes are dated April 25, 1927. The words, “Woods 
notes” are not mentioned in this letter anywhere. (R. 


42-43) 
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At the time witness received this letter, did not 
know it was the Woods trust thev were referrilnsr to. 
Letter came with transmittal letter from the Union 
Trust Company. The certificate of title on the Print- 
craft Building* was not transmitted with the letter to 
The "Washington Loan and Trust Company. It was 
held by the Union Trust Company, and we relied on 
the Union Trust Company so far as the deed of trust 
was concerned. (R. 43) 

Letter, January 6, 1931, George E. Fleming, Vice 
President, Union Trust Company to The Washington 
Loan and Trust Company, Plaintiff’s Exhibit No. 5. 
Refers to collateral loan on notes secured on Print- 
craft Building, and encloses letter from Swartzell, 
Rlieem & Hensey Company. Letter states: 

i 

“The deed of trust in question runs to C^rl N. 
Priekctt and E. Ouinev Smith and is bv a Phila- 

V t %/ 

deiphia firm and does not have the provision that 
the Washington deeds of trust have of reldasing 
without the production of notes secured.” (R. 
43-44) 

The last paragraph of the letter sought to convey 
the information that the clause that was usually Jn the 
Swartzell, Rlieem & Hensey Co’s, deed of trust was 
not in this deed of trust. (R. 44-45) That trust was 
not usual in the District of Columbia. It was most 
unusual. I am advised that that clause was in the 
Swartzell, Rlieem & Hensey Co. trusts. (R. 45) Deed 
of trust dated July 30, 1927, securing Schladt notes 
read. Called to attention of witness, and he testified that 
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is the clause to which Mr. Fleming was referring. (R. 
45 ) 

The loan that The Washington Loan and Trust 
Company had with the Union Trust Company is re¬ 
ferred toi as a collateral loan. Swartzell, Rlieem & 
Hensey Co. gave two notes of $250,000 each, one pay¬ 
able to the Union Trust Company of the District of 
Columbia, and the other to The Washington Loan and 
Trust Company and then they gave as collateral se¬ 
curity the Wardman and Bones $050,000 trust and 
trust notes. (R. 45) 

When I was in the banking department, quite by ac¬ 
cident I happened to see the Woods note, and that 
brought back to mv recollection this letter of Rlieem 
relating to the Print-craft Building, bv reason of the 
lot and square. (R. 45) Then I asked Mr. Osborne, of 
our trust department to make up a list of all of the 
trust notes that were in the trust department. (R. 45- 
40) As to what there was about the transaction up to 
that time that made me suspicious that there may be 
something wrong with the notes in the trust depart¬ 
ment, I had found that we had this note which had not 
been presented for payment to the Swartzell, Rlieem 
& Hensev Co., because we had no knowledge of its 
payment, and I wanted to ascertain if there were any 
others in like condition, so that we might present those. 
Mr. Osborne made up a list. I have that list with me. 
(R. 46) 

Thereupon witness produced list, and testified: It is 
in the handwriting of Mr. Osborne. I took that list 
and personally went to the Title Company with it, 
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both on January 7th and January 8th. The liist was 
marked for identification, Plaintiff’s Exhibitj No. 6. 
Yesterday I testified I found some 12 or 13 (if these 
trusts released. Reading from the list, the t|rusts I 
found had been released prior to writing the letter of 
January 9, 1931, to Mr. Rheem, they are: First one is 
Robert W. Mingee. That is not on this lcjtter of 
January 9th. The next one is H. A. Schladt. That is 


not on the letter of January 9th. The next i 


s D. L. 


Stern. That is not on the letter of January 9th. The 

next one is 11. B. Jones. That is not on the hitter of 

January 9th. 

* 

The next one is Wardman and Bones, secured on 

Square 219. That is on the letter of January 9th. 

The next one is Hugh Woods. That is on the letter 

of January 9th. That is the same one which is referred 

to in the Fleming-Union Trust letter The ncx': one is 

B. G. Payne. That is on the letter of January 9th. That 
* * 

is all I had at that time. I did not haye William Kirk- 
ley at that time. I was advised of that later, after 1 
wrote the letter. (R. 46) It is on the letter of January 
9th. 1 must be in error about that. There is a notation 
which I should have noticed before. It has tie Title 
Company’s figures on it. (R. 47) 

It is shown on the list and I had that information 
before I wrote the letter. I had the information as to 
the Mingee note before I wrote the letter, and also as 
to Schladt. I did have information as to the Stern be¬ 
fore I wrote the letter. I did not have it as to Hawley 
before I wrote the letter. I got that information from 
Mr. Rheem. I did not have information as to Hudgins. 
I got that from Mr. Rheem, that it was released in 
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part. I had information about Jones but it is not in 
the letter. (R. 47) 

After Mr. Rlieem had been into the office and I had 
written this letter and sent it up to his office I got a 
telephone call from Mr. Rlieem that lie found some 
other notes. I am quite sure that I did not telephone 
him and tell him of the Allensworth note. There would 
be no wav for me to find that out, because that is the 
trust that was not released but a note under that trust 
which had been paid. After writing this letter of Jan¬ 
uary 9th there were no other notes that we found in 
connection with the trust department. (R. 47) 

Subsequent to January 13, 1931 we made an inves¬ 
tigation of our collection cage, that is in the bank for 
collection by depositors. That investigation was made 
somewhere between Januarv 14th and 17th. On the 

l + 

morning of,Januarv 13th Mr. Brewer brought down 
this bunch of notes. I counted the notes as to the 
principal amount. 

At that time I think it was around $217),000. (R. 47) 

As I recall, the notes were attached with a paper clip 

to the statement and the check adjusting the interest. 

I think tliev were folded in half. The examination I 
% 

made of those notes was to check them as to principal 
and check them back against the list which I had, going 
over it with Mr. Brewer. I did not check the state¬ 
ments and I did not check the endorsements. I sent 
the pile of nqtes to Mr. Baden of our trust department. 
As to whether I examined in particular Shoreham 
note Xo. 146,1 examined it as to amount, nothing else. 
I do not know if it was a $2,000 note or two $1,000 notes 
but there was $2,000 in principal. I did not pick that 




one out of any of the others and make any special in¬ 
vestigation on that. (R. 48) | 

That note, with all the rest, went into the trtist de¬ 
partment. That was on January 13th. Afteif I re¬ 
ceived this pile of notes I had several conferences with 
Mr. Lamer and with Mr. Peter. I reported ;o Mr. 
Lamer and probably to Mr. Peter that I had received 
the notes and what I had done with them. Mr. Larner 
was President of the bank and was also a lawver, and 
for a number of vears had been General Counsel of the 
bank. Of this total of $215,000 of notes, either $162,150 


or $162,350 went into the Clarence B. Rhcem I 


Mate, 


Ed~ 
er of 


of which The Washington Loan and Trust Company 
was trustee. The letter from Mrs. Rheem Rowe and 
Edward 1). Rheem make it clear that the amount was 
$162,150. (R. 48) 

The beneficiaries of the Clarence B. Rheem Estate 

were Mrs. Rheem Rowe, Mr. Rheem’s mothef and 

Eddie Rheem. Bv Eddie Rheem, I mean the M 

mund 1). Rheem, to whom T addressed the let! 

Januarv 9th. As to whether Mrs. Rowe had sent tb The 
%/ 

Washington Loan and Trust Company through Swart 
zell, Rheem and Hensev Co. Shoreham notes air 
ing to $162,150 for the C. B. Rlieem Estate, t 
could not sav. I had no contact with Mrs. Rowe 
not believe anyone in the trust department contj 
Mrs. Rowe in connection with this transaction. There 
was a letter written. I do not know if it was written 
by Mr Peter but he assisted or probably criticized it 
after it was written. I might have written it o\' Mr. 
Larner might have written it. I know we had aj con¬ 
ference. (R. 48) 


ount- 
lat I 
I do 
acted 
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It was written through the cooperation of three 
lawyers, the President, the Vice President and Gen¬ 
eral Counsel of the company and myself. (R. 49) 

The letter is on blank paper. Thereupon the letter 


of January 15, 1931, signed Eulalie Rheem Rowe and 


Edmund 1). Rheem to Washington Loan and Trust 


Company was offered in evidence. (R. 49-50) 


This letter refers to investment of funds of Estate 


of Clarence B. Rheem in amount of $162,150 in Shore- 
ham Hotel Corporation notes, and relieves The Wash¬ 
ington Loan and Trust Company of responsibility for 
making investment. (R. 49-50) 


Thi 


s letter as 


sent to Mr. Rheem and after it was 


executed itiwas returned to us by him. (R. 50) 

So far as I know, neither Mr. Larner, Mr. Peter nor 
mvself ever brought Mrs. Rowe into the office to ex- 
plain that transaction. When the Shoreham notes 
were delivered to me with a copy of the title paper, I 
first found lout that they were a part of the loan of 
$1,650,000 on the new unit of the Shoreham Hotel. I 


did not know that before. By a “copy of the title 
paper' 7 1 mean a copy of the certificate of title. (R. 50) 
I live at 4901 Indian Lane. That is out in the gen¬ 
eral direction of the Shoreham Hotel. In going to and 
from my office I pass the Shoreham Hotel often, prob¬ 
ably daily. I knew there was one unit up already. I 

did not know that the notes secured bv the trust on 

* 


that unit had been made bv a man bv the name of 


Hudgins. (R. 50) 

I did not have some of the Hudgins notes, and did 
not know that they were on the same unit. I did not 
look at those notes of Hudgins closely enough to see 
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if it was on the same lot and square. I did not sec Mr. 
Klieem when I got the certificate of title. 1 did not at¬ 
tempt to inquire from anyone at Swartzell, Rieem & 
Hensey Co. as to whether this was a construction loan. 
I knew it from being told that it was on the Shoreham 
Hotel. (R. 50) 1 was told that on January 13tL. I did 
not know it before that. I did not ask Mr. Brewer how 
much had been advanced against that loan and how 
much had actually been paid out for construction work. 
(R. 51) 

I did not ask him how much he had left to complete 
the building. I made no appraisement of the building. 
When 1 received those notes 1 could not tell whether 
Swartzell, Rheem & Hensey Co. had enough money 
out of that transaction to complete the unit and I made 
no inqury. Acting for The Washington Loan and 
Trust Company 1 have made a number of construction 
loans. As to whether 1 know that in a great many 
cases there is difficulty with construction loans on ac¬ 
count of mechanics’ liens and things of that sort, we 
have never had that experience. I know as a title man 
and as a lawyer, that it often happens. As a tit le man, 
as well as a banker and lawyer, 1 know that unless a 
deed of trust is recorded of record before a construc¬ 
tion begins, there may be trouble with mechanics’ liens 
trying to get in ahead of the deed of trust. 

As a matter of fact, as a cautious banker and busi¬ 
ness man and lawyer, we alwavs send out to t|he site 
where we are making the construction loan, to be sure 

that on the dav we record our deed of trust no work 

* 

has begun. We make our own investigation as to that. 

The Shoreham Hotel was a large operatioii One 
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unit was up and they were putting up the other unit and 

I made no inquiry at all as to whether or not the deed 

of trust had been recorded before the construction was 

started on the second unit. I never did that before in 

any other transaction. (R. 31) 

When 1 got this $215,000 worth of notes delivered to 

me by Mr. Brewer, I did not deliver back to the Swart- 

zell, Rlieem & Hensev Co. the released notes. I believe 
* « 


they are still in the possession of The Washington 
Loan and Trust Company to this date. (R. 51) 
Thereupon counsel for the defendant admitted that 
there were $215,000 of those notes that are in the pos¬ 
session of The Washington Loan and Trust Company 


and thev are all marked “Cancelled’’ as of Januarv 


16, 1931. ( R. 51) 

I bundled that transaction entirelv. 


I did not direct 


anvone to mark those notes cancelled, and I do not 
know who marked them “Cancelled”. It was not done 


bv anv order of mine. Mv work was finished when 1 
• » * 

sent them to the trust department. The reference in 
the letter of Januarv 15th, signed bv Mrs. Rowe and 
Mr. Rlieem tp the release clause is similar to the re¬ 
lease clause read from the Sehladt trust. (R. 52) 
This letter if rom Mrs. Rowe of Januarv 15th was on 

i • 

Thursday, and I already started the banking depart¬ 
ment looking! into the notes in the collection depart¬ 
ment there. 1 recall that on or about Januarv 20th 
there was sent by me to the Swartzell, Rlieem & Hen¬ 
sev Co. a satchel or suitcase full of these released notes 

ft 

which had been in the banking department for collec¬ 
tion. I think the amount of notes involved was some¬ 
where between $400,000 and $600,000. They were sent 



up to the Swartzell, Rheem & Hensey Co. for the pur¬ 
pose of presenting them for payment and demanding 
payment. A little over a week before that Mr. Rlieem 
had been in my office and 1 had demanded $156,000 
from him and he said he had reinvested the money. 
That is what he told me. I said I had to have the 
monev for them and he said he had reinvested it. I did 

m/ 

not at that time ask him how he had reinvested it, or 
when, or any of the conditions or circumstances. (R. 
52) 

As to whether I did not want to know right tfyen and 
there, I can explain what I wanted to know at that time. 
1 was anxious to get the reinvestments. As to whether 
I did not want to know into what he had reinvested 
the monev, I did not sav that I wanted to knowJ I did 
not know if he had the information or not. (R. 52) I 
probablv did testifv vesterdav that 1 did not ask him. 
That was the truth. I probably did not ask him. The 
reason I did not ask him was because, as I explained 
a moment ago, I was anxious to get the reinvestments 
if he had invested it; I could not get the money and I 
was anxious to get the investments, whateveif char¬ 
acter they were. 

I was anxious to get the investments, whatever 
character they were, but not regardless of whether 
tliev belonged to Swartzell, Rlieem & Henscv dr any- 
body else. (R. 53) 

When Mr. Rheem was in my office I probably did 
not ask him where he had invested the monev, or how 
he had reinvested it and by whose authority, <j)r any 
questions of that character at all. I did not evpn ask 
him whether Swartzell, Rheem & Hensey Co. bwned 
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these notes. Knowing that they were mortgage notes, 
I did not ask him to sell those notes and give me cash. 
I did not ask him anything. (K. 53) 

Our runners did not get the $400,000 to $600,000 
when they went up there with the satchel full of notes. 
They brought the notes back, and Mr. Larner, Mr. 
Peter and myself had another conference. We decided 
to send out notices to all of the customers of the bank 
whose notes were in the collection department and had 
been sent to the Swartzell, Klieem Hensey Co. I 
believe Mr.! Peter, Mr. Larner and myself prepared a 
letter to those customers. (R. 53) 

We prepared telegrams to go to people out of the 
city, with a copy of the letter, so as to reach them at 


the same time. We did not send for Mr. Rheem before 
we sent out the letters. Mr. Rheem came down to mv 
office himself after having these notes presented for 
payment, and I think I was out and then he came down 
later in the afternoon and talked with me about the 
notes. He came down and I took him into the confer¬ 
ence with Mr. Larner and Mr. Peter. Mr. Rheem did 
not have anv counsel with him. He was alone. So far 
as I know, Mr. Rheem is not a lawyer In that confer¬ 
ence all of us did the talking. (R. 53) The upshot of 
the thing was that the bank decided to send out these 
letters to its customers. (R. 53-54) I think Mr. Rheem 
asked us if we would not give him a list of the cus¬ 
tomers to whom we were going to send out our letters, 
and another list to check on those we were going to 
telegraph, in order that lie might write letters to those 
same people, in a sense heading off the effect of our 


letter. 
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Our letters went out either on January 20th ojr 21st. 
That was on a Tuesday, Wednesday or Thursday, 
somewhere in there, and on the following Monday, 
January 26th, the Swartzell, Rheem & Hensey Co. went 
into bankruptcy. The checks of Swartzell, Rheem & 
Hensey Co. in adjustment of the interest were de¬ 
posited by the trust department with the banking de¬ 
partment on January 26th, and they bear the date, 
January 27th, of the clearing house. The Kerens Es¬ 
tate which owned the.Schladt notes, was not closed or 
terminated in any way in January, 1931. If we had 
been appointed in August, 1930, it could not have been 
closed in January. 

I have no knowledge as to whether The Washington 
Loan and Trust Company, as executor of the He reus 
Estate, came into court and asked the approval of the 
court to make this investment Mr. Baden of the trust 
department, would have knowledge of that. He is still 
in charge of the trust department. (R. 54) 

Thereupon, it was conceded by counsel for the de¬ 
fendant that The Washington Loan and Trust Com¬ 
pany, as trustee under the will of Clarence B. RJieem, 
is the owner of 170 shares of the capital stock of the 
Swartzell, Rheem & Hensey Co. (R. 54-55) 

Witness testified that $162,150 of Shoreham notes 
which he got from Brewer on January 13th, went into 
the Clarence B. Rheem Estate. On Januarv 13th, when 
those notes were tendered to me, I did not knov^ any¬ 
thing about the estate of Alice A. Hercus. I had never 
heard of it, except in a general way. I did kno\{ that 
tlie estate of Alice A. Hercus owned $2,000 of Scjhladt 
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notes. I had that list, but other than that I knew noth¬ 
ing about the Hercus Estate. (R. 55) 

RE-DIRECT EX A MI NATION. 

Referring to mv testimonv concerning the letter of 
January 0th respecting the release clause, and also the 
release clause in the Schladt deed of trust which was 
read to me, 1 first learned that such a clause was in 
the Schladt trust or anv of the other trusts after 1 
examined the records of the Title Company on 
January 7th or January 8th. (R. 55) I produced 
the list which Mr. Ottenberg requested me to produce. 
That list was made up by Mr. Charles B. Osborne, of 
the trust department, at my request. The list has 
stamped on it January 7th, and was given me on that 
day. (R. 55-56) 

At the time Mr. Rheem came to mv office on January 

* % 

9th I had that list before me. I called his attention to 
the various notes and the persons who owned those 
notes is shown on this list. Attention of witness was 
called to entry on list, “Schladt, H. A. 7/30/27”, 
which is the date of the making of the note, and “Lot 4, 
Square 2138”, and below that, “Walter Wyckoff, $2,000 
and A. A. Hercus, $2,000”. I did call Mr Rheem 
attention to that Hercus item. I did at that time make 
demand on him for payment or reinvestment for $2,000 
for the Hercus Estate, as shown on that list. Refer¬ 
ring to my letter of January 0, 1931, to Mr Rheem, and 
particularly the Mingee trust, Schladt trust, Stern and 
H. P. Jones notes, I cannot explain how it was that 
when I made up the list as contained in my letter of 
January 9, 1931, I omitted these other trusts or notes 
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that were on the list which I produced this morning. 
I have been thinking of that since I was asked ques¬ 
tions this morning, and the only thing I can state re¬ 
garding it is that there may have been some question 
in going over this list with Mr. Rheem, in h:is mind 
as to whether they were actually paid and released. 
The others he probably knew about by sight an(|l others 
he wanted a memorandum of. Mr. Rheem called me 
up that afternoon after he received my letter of 
January 9th, and it was then that he told me that he 
had discovered others than the ones mentioned in my 
letter. The ones he called me up about 1 can identify 
as not having any reference to the Title Company’s 
books. There is a difference in the way 1 have parked 
them. (R. 5(5) When I had this conversation With Mr. 
Rheem and mentioned the others, 1 told him I wanted 
the reinvestments of anv and all notes that laid been 
paid. (R. 56-57) When the notes came to me on 
Januarv 13th, tliev came with the check and the state- 
ment of Swartzell, Rheem & Hensev Co. in connection 
with the Hercus Estate. Thereupon, the statement of 
Swartzell, Rheem & Hensev Co., with accompanying 
note and check was exhibited to witness and lie testi- 
lied that is the form in which they came to mp. But 
the handwriting of the endorsement, other than Hol- 
mead is by our Assistant Trust Officer. The eptry of 
the Estate of Alice A. Hercus as payee is in the hand¬ 
writing of Mr. Marbury. 

o v 

When I got these various notes, with the accompany¬ 


ing statement and check to adjust the inte 


checked them against the list only as to principal 


amount of the notes, and sent them up to the tr 


ust de- 


•est, I 




partment,! so that they might check them as to the ad¬ 
justment of interest. 

As to whether I did ever have a transaction before 
in which I merely accepted a reinvestment which was 
made by someone else, or whether they were cases 
which I had made for my company, we have never ac¬ 
cepted investments other than made by ourselves with¬ 
out an examination. When we make our own invest¬ 
ment we make our own examination and investigation. 


This case was different from the cases I had engaged 


in before. 

After I received these notes on January 13, 1931, I 
had a conference, beginning about January 14th, with 
Mr. Larner and Mr. Peter, and as a result of those 
conferences we determined that the notes which had 
been placed in the banking department for collection 
by customers of the bank should be presented to 
Swartzell, Rlieem & Hensey Co. for payment and we 
did that. (R. 57) 

After payment had been refused, we determined that 
we should inotify the customers of the bank regarding 
that. 1 did not personally make an investigation in 
the Title Company to ascertain which of the notes in 
tlie collection department had been released. I em¬ 
ployed one of the title men to do that. I had that done, 
and it was on the released trusts that I presented the 
notes. The Washington Loan and Trust Company 
had nothing to do with the investment in the securitv, 

but merelv had the notes at the bank for collection for 
* 

their customers. 

At the time I received these notes on January 13, 
1931, as I testified, I did not ask Mr. Rlieem if the 
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Swartzell, Rheem & Iiensev Co. owned those nates. I 
did not have occasion to. There was no suspicion 
about it. There was nothing to indicate that they did 
not own them. 

I absolutely did not have anv information or 

v * 

knowledge at that time that they were insolvent or in 
bad financial condition. At the time I received these 
notes I did not have any knowledge or information 
that the Swartzell, Rheem & Hensev Company was not 
the owner of these notes, and did not have the right to 
deal with them as owner. T had no such knowledge. 
(R. 58) 


Charles AV. Handy, witness for defendant, testified: 

i have the records of the Swartzell, Rheem &| Hen- 
sey Co., which show that the Woods notes, owned by 
Cowgill in the sum of $2,000 were deposited with 
Swartzell, Rheem & Hensey Co. for safekeeping and 
collection. These notes were paid off and a reinvest¬ 
ment made in the Shoreham notes. (R. 58) 

Thereupon counsel agreed that the records of Swart¬ 
zell, Rheem & Hensey Co., as of January 13, 1931, show 
the stockholders as follows: 


Edmund D. Rheem, 

Washington Loan & Trust Com¬ 
pany, Trustee for the Estate 
of Clarence B. Rheem, 

Luther A. Swartzell, 

John H. Holmead, 

George P. Hunt, 

Total 
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Leonard Marbury, witness for defendant, testified: 

Assistant Trust Officer, The Washington Loan and 
Trust Company. > 

Letters testamentary on Estate of Alice A. Hercus 

* 

granted to The Washington Loan and Trust Company 
in August, 1930. 

Ascertained that Miss Hercus was owner of certain 
notes which she had deposited with National Metro¬ 
politan Bank for collection September 5th wrote 
letter to National Metropolitan Bank, requesting de¬ 
livery of note made by H. L. Schladt, $2,000, at 6 per 
cent, due July 30, 1930 (R. 58-59) 

Received note from Metropolitan Bank on Septem¬ 
ber 8. 

When witness first saw Shoreham note 140, form of 
endorsement on back had been filled in bv Mr. lrelan, 
as follows: “For collection Estate of Alice A. Ilercus, 
by Assistant Trust Officer”. The payee was in blank. 
The endorsement was prepared by Mr. lrelan. I put 
on “Washington Loan and Trust Company, Estate of 
Alice A. Hercus”. (R. 60) 

Name C Alice A. Hercus” is in my handwriting. (R. 

00 ) 


Charles M. I relax, Jr., witness for defendant, tes¬ 
tified: 

Now engaged in practice of law. Formerly Assis¬ 
tant Trust Officer, The Washington Loan and Trust 
Company. Was connected with The Washington Loan 
and Trust Company from October 20, 1927, to Febru¬ 
ary 15. 1933. Witness examined statement of Swart- 
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zcll, Rheem & Ilensev Co., bearing date January 13, 
1931, check in adjustment of interest and photo static 
copy of note. (R. 63) 

Witness received those papers from Mr. Baden 
about January 14, 1931. In connection with Mr. Harry 
W. Gauss, Assistant Trust Officer, checked statement 
to see if interest was computed properly, and to see if 
the note and check accompanying the statement corre¬ 
sponded. Upon making check, found that Trust Com¬ 
pany got proper amount of principal of note, together 
with proper adjustment of interest. At the tinie the 
note came to me, examined it and found it wa'p en¬ 
dorsed in blank by John II. Holmead. 

Witness placed on back of note with rubber stamp, 
‘‘For collection, The Washington Loan and Trust 
Company, by Assistant Trust Officer”, and wrote on 
back of check, Washington Loan and Trust Company, 
Executor, Alice A. Kerens, then passed check on to 
Leonard Marbury. (R. 63) 

Bernard L. Amiss, witness for defendant, testified: 

Assistant Trust Officer, The Washington Loaij and 
Trust Company. 

Witness produces original ledger sheets and photo¬ 
static copy thereof showing account of Trust Company 
as executor of Estate of Alice A. Kerens. 

Ledger sheet shows entrv, January 24, 1931, Scliladt 
note paid off, principal amount, $2,000, and on same 
date shows purchase of Shoreham Hotel note. 

Income account shows payment of interest on 
Scliladt note, $30. (R. 64) 
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APPLICABLE SECTIONS OF THE NEGOTIABLE 
INSTRUMENTS ACT (D. C. CODE, CHAP. 46). 

Sec. 1328 (Title 22 , Sec. 31): 

“Presumption of valuable consideration.— 
Every negotiable instrument is deemed prima 
facie to have been issued for a valuable consid¬ 
eration, and every person whose signature ap¬ 
pears; thereon to have become a party thereto for 
value.” 


Sec. 1323 {Title 22 , Sec. 32): 


“What is value.—Value is anv consideration 
sufficient to support a simple contract. An ante¬ 
cedent or preexisting debt constitutes value, and 
is deemed such whether the instrument is payable 
on demand or at a future time.” 


Sec. 1356 [Title 22, Sec. 72): 

“Who is holder in due course.—A holder in due 
course is a holder who has taken the instrument 
under the following conditions: 

“First. That it is complete and regular upon 
its face. 

“Second. That he became the holder of it before 
it was over due, and without notice that it had 
been previously dishonored, if such was the fact. 

“Third. That he took it in good faith and for 
value. 

“Fourth. That at the time it was negotiated to 

him he had no notice of anv infirmitv in the instru- 

♦ * 

ment or defect in the title of the person negotiat¬ 
ing it.” 



37 


i 

! 


Sec. 1360 (Title 22, Sec. 76 ): 

“Notice of infirmitv.—To constitute notice of 

%> 

an infirmity in the instrument, or defect in the 
title of the person negotiating the same, the per¬ 
son to whom it is negotiated must have had ac¬ 
tual knowledge of the infirmity or defect or 
knowledge of such facts that his action in taking 
the instrument amounted to bad faith.” 

Sec. 1361 (Title 22, Sec . 77) : 

“Holder in due course free from defenses.—A 
holder in due course holds the instrument free 
from any defect of title of prior parties and free 
from defenses available to prior parties among 
themselves, and may enforce payment of the in¬ 
strument for the full amount thereof against all 
parties liable thereon.” 

ASSIGNMENT OF ERROR. 

The (hurt erred in denying the motion of the defen- 
dant at the close of the whole evidence to direct the 
jury to return a verdict for the defendant. (T\. 16) 

ARGUMENT. 

As has already been stated, the sole question pre¬ 
sented for review on this appeal is the error of the 
court below in denying the motion of appellant for a 
directed verdict. 

Before the defendant could have been held not to 
be a holder for value of the promissory note i’ll suit, 
note No. 146, made by the Shoreham Hotel Corpora¬ 
tion, there must have been evidence from which it could 
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have been properly inferred that at the time it ne¬ 
gotiated and acquired said promissory note it had ac¬ 
tual or constructive notice that the Swartzell, Rheem & 
Hensey Co. was not the owner of said note. 

We maintain, and an examination of the record will 
demonstrate, we think, that there is no evidence in 
the case to sustain such an inference, and therefore it 
results that the court below committed error in denv- 
ing the motion of the defendant. 

In advancing this argument we concede that tlie evi¬ 
dence shows that at the time the defendant acquired 
the note in suit, its Vice President and Real Estate Of¬ 
ficer, Alfred II. Lawson, knew that certain deeds of 
trust securing other promissory notes had been re¬ 
leased without the payment of the notes secured there¬ 
by, vet we maintain that such knowledge cannot bo 
taken as evidence even tending to prove that appel¬ 
lant had actual or constructive notice that the note in 
suit was not the property of the Swartzell, Rheem & 
Ilensev Co. 

It must be borne in mind that the defendant was rep¬ 
resented in this transaction by the witness Lawson, 
who only a short time before had represented it in 
tlie negotiations for the loan to Swartzell, Rheem & 
Hensey Co. of half a million dollars, one-half of which 
was advanced by the defendant. There can be no ques¬ 
tion that at the time of the closing of this loan on Jan¬ 


uary 6, 1931, the defendant and its representative had 
implicit confidence in the honesty, integrity, and 
financial responsibility of the borrower. The only evi¬ 
dence in the record upon which the court could have 
submitted to the jury the question as to whether the 
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defendant at the time it acquired the note in 
have had actual knowledge of the infirmity 
or knowledge of such facts that his action in 
instrument amounted to bad faith” (D. C. 

1360, Title 22, Sec. 76) is that the witness 
that time had discovered that certain deec 
securing other notes had been released w 
payment of the notes secured thereby. 

At this point the question naturally arisesL how 
could such knowledge create in the mind of a reason¬ 
ably cautious and prudent person even a suspicion that 
the note in suit was not the property of the Swartzell, 
Rlieem & Henscv Co.? What is the relation between 
knowledge of the fact that the releases had been exe¬ 
cuted, and the question here involved, namely, whether 
the defendant had knowledge of facts and circum¬ 
stances which would put it upon notice that the Swart¬ 
zell, Rlieem & Hensey Co. was not the owner of the 
note in suit? We maintain that knowledge as t|o the 
release of other deeds* of trust can have no probative 
value in determining the question of the good fa^th of 
the defendant in acquiring the note in suit. 

Surely, it would be the wildest speculation to assert 
that evidence of such knowledge—and that is the 
onlv evidence in the record—could in anv wise be so 
distorted as to constitute notice of infirmitv in the note 
in suit, or as amounting to bad faith on the part of the 
defendant in negotiating and acquiring said note. 

It is settled law that 44 bad faith” implies “guilty 
knowledge or willful ignorance” (Hotchkiss v. Nation¬ 
al Shoe and Leather Bank , 21 Wall. 354); and that 
“nothing short of actual or constructive notice th^t the 


suit “must 
or defect, 
taking the 
Code, Sec. 
Lawson at 
is of trust 
ithotit the 
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instrument is not the property of the person who offers 
to sell it ” i (Shaw v. Merchants National Bank of St. 
Louis, 101 U. S. 557) will suffice to show that the de- 
fendant in acquiring the note in suit acted in bad faith. 

We maintain that there is no evidence in the record 
from which it can legally be inferred that the defen- 
dant acquired the note in suit (a) with actual knowl¬ 
edge of any defect in the title of the Swartzell, Rlieem 
& Hensey Co., or (b) that it had guilty knowledge or 
was wilfullv ignorant of facts showing such defect in 
title. In the absence of such evidence there was no 
question of fact which could properly have been sub¬ 
mitted to the jury, and it was therefore error for the 

trial court Ito denv the motion of the defendant for a 

•> 

directed verdict. 

Applying settled principles of law to the facts of this 
case, we maintain that there was no evidence which 
would justify submitting to the jury the question as to 
whether the action of the defendant in negotiating and 
acquiring the note in suit amounted to bad faith. This 
contention is supported by the decisions of this court 
and the Supreme Court of the United States. 


Counselman v. Pitzcr , 63 W. L. R. 838 (decided Sep¬ 
tember 23, 1935): 

This was an action to secure possession of four cer¬ 
tain promissory notes upon a claim that they were the 
assets of the estate of plaintiff’s decedent. From the 
facts it appears that one Bray on July 27, 1928, made 
and executed the notes which were secured by deed of 
trust payable three years after date to the payee, one 
Herndon, Assistant Cashier of the Park Savings Bank, 
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and endorsed by him without recourse. On September 

7, 1928, the Park Savings Bank sold the notes fo Miss 

... 1 1 

Counselman, plaintiff’s testate, but her name did not 

appear on the notes in any manner and did rot con¬ 
tain any evidence of her title to them. The notes were 


held in the custodv of the bank without anv endorse- 
ment upon them other than that of the payee. Upon 
maturity, at the request of the maker the maturity of 


the notes was extended and an extension slip attached 


thereto, indicating that they were extended to July 27, 


1934. On June 7, 1932, the bank sold the notes to Pit- 
zer. In the court below plaintiff and defendant each 
moved for a directed verdict and the court directed a 
verdict in favor of the defendant Pitzer, which was 
affirmed on appeal. This court, speaking by Mif. Chief 
Justice Martin, said (p. 839): 

“At the time of the extension of the notes and 
also at the time of the sale thereof to Pitzer the 
bank was in the possession of the notes under a 
blank indorsement which made them payable to 


bearer, and which entitled a stranger without 


knowledge of the circumstances to rely u^on the 
bank’s title thereto. 

“ ‘An agent having in his possession, ijor dis¬ 
count, sale, safe-keeping, or other purposesj on be¬ 
half of his principal, bills, notes, or otherj paper 
belonging to his principal, indorsed in blink, or 
in such other form as to permit transfer of title 
thereto by mere delivery, may be regarded, by 
strangers having no notice of the agency or the ca¬ 
pacity in which such paper is held, as the owner 
thereof, and dealt with accordingly in respect to 
it.’ 3 K. C. L., Bills and Notes, 1083. 
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“ ‘Where a note or bill payable to bearer has 
been delivered to an agent, and [transferred] by 
the agent without authority from Ins principal, 
and has come into the hands of a bona fide holder 
for value before maturitv, it will be ifood against 
all parties notwithstanding the agent’s want of 
authority. [Citations] * * ' From these cases 

the rule may be laid down that possession carries 
with it presumptively the ownership and power to 
dispose of commercial paper payable to bearer or 
indorsed in blank, and the bona tide holder of such 
an instrument is not subject to any defense aris¬ 
ing out <!>f the agent’s fraud or want of authority.’ 
Randolph on C onnncreial Paper, vol. 1, secs. 390, 
391. See also: Rinyliny v. Cohn, 4 Miss. App. 39; 
Ilowell v. Commercial Xaf. Rank, 40 App. D. C. 
370; Cioranorieh v. Rank, 20 La. Ann. 15; Ever- 
sole v. Maull, 50 Md. 95; Rank v. Ohio Valley Fur¬ 
niture Company , 57 W. Ya. 623. 

“It isjcontended that inasmuch as neither Miss 
Counselman nor the bank signed the extension 
slips as holder at the time the same were signed 
bv Braw the extension was not valid. This how- 
ever does not follow. A contract for such an ex¬ 
tension may be made orally, or in writing, or 
partly orally and partly in writing. ‘The form 
of the contract is immaterial if it is binding, and 
the agreement need not be expressed but may be 
inferred i from acts, declarations, facts and cir¬ 
cumstances. In other words, it is not necessarv 
that there be an express agreement extending 
time, but it is sufficient if such is the necessary 
effect of the agreement. The extension may be 
evidenced by an indorsement on the note, as where 
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the words 4 received, renewed’ are indorsed. So 
the consent of the payee of a sight draft to its ac¬ 
ceptance in the future at four months is an exten¬ 
sion of time.’ 8 C. J. 429, sec. 630 (With cita¬ 
tions; Randolph on Commercial Paper, 2d ed., 
sec. 957). 

“The extension of the notes by the bank is gov¬ 
erned by the same principles which govern its 
transfer of them. It is plain that by force of the 
facts no suit could have been maintained against 
Bray for the collection of the notes before their 
maturitv as extended, nor could Brav have com- 
pelled the bank to accept payment of thebi prior 

the ex- 
ver the 
ved as 
r of it. 

The facts disclose that Pitzer was a bcfna fide 
holder of the notes for value before maturitv and 
in due course.” 

After quoting the applicable sections of thp Xego- 


to such date. Both parties had agreed to 
tension, and both were bound by it. Moreo 
extension slip attached to each note ser 
notice of the extension to any future liolde 


tiable Instruments Act of the District of Columbia, the 
court said (p. 840): 


“It mav be added that in the absence of the fore- 
% 

going considerations this case would be governed 
by the rule that where a loss must fall upon one 
of two innocent parties that one whose conduct 
occasioned the loss must bear it. In this case 
Pitzer acted in good faith and without negligence 
and under the rule just cited he should not be 
compelled to suffer a loss occasioned by Miss 
Counselman’s confidence in the bank. 
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46 In, National Safe Deposit Co. v. IIills, 229 
U. S. 391, it appeared that a bank’s trusted agent, 
in gross breach of his duty, took certain stock cer¬ 
tificates belonging to the bank, indorsed and 
authenticated with evidence of title, to a broker 
who, in ordinary course of business and in good 
faith, sold them to third parties for full value and 
paid over the proceeds to such agent, in a suit 
by the, bank against the broker it was held that 


where one of two innocent persons must suffer by 
the acts of a third, lie who has enabled such third 
personjto occasion the loss must sustain it. Stock 
certificates, the court said, are a peculiar kind of 
property: although, strictly speaking, not nego¬ 
tiable paper, they are frequently the basis of com¬ 
mercial transactions and bought and sold in open 
market as negotiable securities are. The court 
held that under the principles of equitable estop¬ 
pel, the bank was estopped to make any claim 
against the broker.” 


Slone v. Merchant s' National Bank of St. Louis , 101 
U. S. 537 (1880): 

The defendants below, now plaintiffs in error, bought 
cotton from Miller & Brother by sample, through a 
cotton broker. No bill of lading or other written evi- 
deuce of title in their vendors was exhibited to them. 

It appears that the cotton was represented by the 
bill of lading given to Xorvell & Co., at St. Louis, and 
by them endorsed over to Miller & Brother, for an 
advance of ; $8500. The inquiry is, what title had 
Miller & Brother as against the bank, which con¬ 
fessedly was the owner, and which is still the owner, 



unless it lias lost its ownership by the fraudule 


t act 


of Kuhn & Brother? 

Mr. Justice Strong (p. 563): 

“ Bills of exchange and promissory notes are 
exceptional in their character. They are Repre¬ 
sentatives of money, circulating in the comniereial 
world as evidence of money, ‘Of which any per¬ 
son in lawful possession may avail himself to pay 
debts or make purchases or make remittances of 
money from one country to another, or to remote 
places in the same country. Hence, as said by 
Story, J., it has become a general rule of the| com¬ 
mercial world to hold bills of exchange, as, in 
some sort, sacred instruments in favor of bona 
tide holders for a valuable consideration without 
notice \ Without such a holding they could not 
perform their peculiar functions. It is foi* this 
reason it is held that if a bill or note endorsed in 
blank or payable to bearer, be lost or stolen, and 
be purchased from the finder or thief, without any 
knowledge of want or ownership in the vendor, the 
bona fide purchaser may hold it against the true 
owner. He may hold it though he took it neg¬ 
ligently, and when there were suspicious circum¬ 
stances attending the transfer. Nothing shbrt of 
actual or constructive notice that the instrument 
is not the property of the person who offers ip sell 
it, that is, nothing short of mala fides will (fcfeat 
his right. The rule is the same as that which pro¬ 
tects the bona fide endorser of a bill or note pur¬ 
chased for value from the true owner. The pur¬ 
chaser is not bound to look beyond the instru¬ 
ment.” Affirmed. (Emphasis ours.) 
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In Murray v. Lordlier, 2 Wall. 110 (1865), plaintiff 
brought an action in detinue in the Uircuit Court of 
the United States for the Southern District of New 
York to recover certain bonds, and there was judg¬ 
ment for plaintiff, which was reversed by the Supreme 
Court on writ of error. It appears that the bonds had 
been stolen from the plaintiff, and defendants claimed 
to be holders for value. The trial court instructed 
the jury as follows (p. 113): 

“ 4 It will be for vou to sav whether the defen- 
dant has made out, as the burden lies upon the de¬ 
fendant—whether he lias made out that lie received 
this paper in good faith without any notice of the 
defect of the title, in other words, of the theft from 
the plaintiff; or whether there were circumstances 
of the character which I have described to you, 
suclr as would warrant the inference that there 
was ground of suspicion, and that he should have 
made further inquiry as to the character of the 
paper/ 

In reversing the judgment for plaintiff, Mr. Justice 
Swayne, speaking for the court, after reviewing the 
English cases, said (p. 120) : 

“In this countrv there lias been the same con- 
trariety of decisions as in the English courts, but 
there is a large and constantly increasing pre¬ 
ponderance on the side of the rule laid down in 
Goodman v. IIarray. 

“The question first came before this court in 
Swiff v. Tyson, 16 Pet. 1. Goodman v. Ilarvey , 
and the class of cases to which it belongs, were 
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followed. The court assumed the proposition 
which they maintained, to be too clear to require 
argument or authority to support it. The ruling 
in that case was followed in Goodman v. Simonds, 
20 How. 343 (61 U. S., XV., 934), and again in the 
Bank of Pittsburgh v. Neal, 22 How. 96 (63 U. S. 


XVI., 323). In Goodman v. Simonds, the| subject 
was elaborately and exhaustively examined both 
upon principle and authority. That case affirms 
the following propositions: 

“The possession of such paper carries the title 
with it to the holder: ‘The possession and title are 
one and inseparable’. 

“The party who takes it before due for a 
valuable consideration, without knowledge of any 
defect of title and in good faith, holds it by a title 
valid against all the world. 

“Suspicion of defect of title or the knowledge 
of circumstances which would excite such sus¬ 
picion in the mind of a prudent man, or grcjss neg¬ 
ligence on the part of the taker, at the time of the 
transfer, will not defeat his title. That res[ult can 
be produced only by bad faith on his part.j 

“The burden of proof lies on the person who 
assails the right claimed by the party in posses¬ 
sion. 

“Such is the settled law of this court, and we 
feel no disposition to depart from it. The rule 
may perhaps be said to resolve itself into a ques¬ 
tion of honesty or dishonesty, for guilty knowledge 
and willful ignorance alike involve the result of 

bad faith. Tliev are the same in effect. Where 

* 

there is no fraud there can be no question. The 
circumstances mentioned, and others of a kindred 
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character, while inconclusive in themselves, are 
admissible in evidence and fraud established, 
whether bv direct or circumstantial evidence, is 
fatal to the title of the holder. 

“The rule laid down in the class of cases of 
which Gill v. Cubitt is the antetype, is hard to com¬ 
prehend and difficult to apply. One innocent holder 
may be more or less suspicious under similar cir¬ 
cumstances at one time than at another, and the 
same remark applies to prudent men. One prudent 
man may also suspect where another would not, 
and the standard of the jury may be higher or 
lower than that of other men equally prudent in 
the management of their affairs. The rule estab¬ 
lished bv the other line of decisions had the ad- 
vantage of greater clearness and directness. A 
careful judge may readily so submit a case under 
it to the jury that they can hardly fail to reach the 
right conclusion. 

“We are well aware of the importance of the 
principle involved in this inquiry. These securi¬ 
ties are found in the channels of commerce everv- 

m/ 


where, and their volume is constantlv increasing. 
They represent a large part of the wealth of the 
commercial world. The interest of the community 
at large in the subject is deep rooted and wide 


branching. 

V 


It ramifies in every direction, and its 


fruits enter daily into the affairs of persons in all 


conditions of life. 


While courts should be careful 


not so to shape or apply the rule as to invite ag¬ 
gression or give an easy triumph to fraud, they 
should not forget the considerations of equal im¬ 
portance which lie in the other direction. In 
Miller i v. Ilace. Lord Mansfield placed his judg- 
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ment mainlv on the ground that there was no dif- 

ference in principle between bank notes and money. 

In Grant v. Vaughan, he held that there was no 

distinction between bank notes and anv othter com- 

* 

mercial paper. At that early period his far reach¬ 
ing sagacity saw the importance and the bearings 
of the subject. 

“The instruction under consideration, in the 
case before us, is in conflict with the settled ad¬ 
judications of this court.” Reversed <^nd re¬ 
manded. (Emphasis ours) 

l 

It will be noted that the court states that the burden 
of proof is on the person who assails the right qlaimed 
by the party in possession. The Code of Law! of the 
District of Columbia (Section 1360) places the ]burden 
of proof upon the defendant. The mere question re¬ 
specting the burden of proof in no wise detracts from 
the weight of this case as authority in the instant case. 
The principles of law enounced by the Supreme Court 
are peculiarly applicable here, and the fact that the 
burden of proof has been changed by statute, does not 
make the enouncement of the Supreme Court any less 
effective. 

In Hotchkiss v. National Shoe and Leather Bank , 21 
Wall. 354 (1875), which was an appeal from the Cir¬ 
cuit Court of the United States for the Southern Dis¬ 
trict of New York, it appears that plaintiff instituted a 
suit in equity to compel defendants to surrender cer¬ 
tain bonds, of which the plaintiff claimed to be the 
owner, and averred that the defendants had received 
the bonds in bad faith, and with notice of plaintiff’s 
rights. From the facts in the case it appeared that 
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the bonds were stolen from a bank in Bridgeport, Conn. 
The bonds in question were issued by the Milwaukee 
& St. Paul Railway Co., and attached to each bond was 
a certificate certifying that the holder of each $1000 
bond was entitled to 10 shares of the capital stock of 
the company, designated as “scrip preferred stock”. 
The holders of the bonds were banking institutions in 
New York, having accepted the bonds as collateral se¬ 
curity for notes discounted bv the banks. It was 

claimed bv the Xew York banks that the bonds “were 
•> 

received without actual notice of any defect in the 
holder's title”. It was claimed by the plaintiff that 
the banksi were put on notice because at the time the 
bonds were negotiated to the banks, the bonds did not 
contain the scrip certificate as originally issued. The 
Circuit Court dismissed plaintiff’s bill. On appeal the 
judgment lot* dismissal was affirmed. In dealing with 
the question of the good faith of the holder of the 
bonds, Mr. Justice Field, speaking for the Court, said 
(p. 359): 


“The law is well settled that a party who takes 
negotiable paper before due for a valuable consid¬ 
eration, without knowledge of any defect of title, 
in good faith, can hold it against all the world. A 
suspicion that there is a defect of title in the 
holder, or a knowledge of circumstances that might 
excite such suspicion in the mind of a cautious 
person, or even gross negligence at the time, will 
not defeat the title of the purchaser. That result 
can be produced only by bad faith, which implies 
guilty knowledge or willful ignorance, and the 
burden of proof lies on the assailant of the title. 
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It was so expressly held by this court in Murray 
v. Lardner, 2 Wall. 110 (69 U. S. XVIlj, 857), 
where Mr. Justice Swayne examined the leading 
authorities on the subject and gave the conclusion 
we have stated. 

“See, also, Goodman v. Simonds, 20 Hew. 343 
(61 U. S. XV., 934). 

“In the present case it is not pretended that the 
defendants, when they took the bonds in contro- 
versv, had notice of anv circumstances outside of 
the instruments themselves, and the absence of 
the certificates referred to in them, to throw doubt 
upon the title of the holder”. (Emphasis Ours.) 


In Marine National Exchange Bank of Milwaukee v. 
Kalt-Zinnners Manufacturing Company , 293 U. 
(decided December 10, 1934), the court, in rev| 


S. 357 


ersmg 

the decision of the Circuit Court of Appeals for the 
Seventh Circuit, had under consideration the question 
of good faith of a holder for value in a case which 
arose in the State of Wisconsin. Briefly, th^ facts 
stated in the opinion are: Kalt-Zimmers Manufactur¬ 
ing Company made its deed of trust to Hackett, Hoff 
and Thiermann, Incorporated, trustee, to secure an 
issue of bonds in the amount of $115,000. The deed of 
trust contained a provision authorizing the trustee to 
negotiate and sell the bonds, and provided that the 
proceeds of the bonds should be applied in accordance 
with the terms of the deed of trust. The bonds con¬ 
tained a recital referring to the deed of trust, partic¬ 
ularly as to the terms and conditions upon which the 
bonds were issued. Hackett, Hoff and Thiermann, 
trustee, did not dispose of the bonds in accordance with 
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the terms of the deed of trust, but in violation of their 
trust, pledged certain of the bonds to the bank as se¬ 
curity for its individual obligation. One of the ques¬ 
tions in the case was whether the bank, claiming to be 
a holder for value, was chargeable with constructive 
notice of the provisions of the deed of trust, and 
whether the bank was a holder for value. On this 
point the Supreme Court said p. 363): 

“Second: The bonds being negotiable, the peti¬ 
tioners under the 'Wisconsin law have the privi¬ 
leges accorded to holders in good faith. 

“Section 116.61, Wisconsin Statutes, 1929, pro¬ 
vides as follows: 

“ ‘Actual knowledge of infirmity necessary 
to notice. To constitute notice of an infirmitv 
in the instrument or defect in the title of the per¬ 
son negotiating the same, the person to whom it ’ 
is negotiated must have had actual knowledge of 
tlie infirmity or defect, or knowledge of such 
facts that his action in taking the instrument 
amounted to bad faith.’ 

“The effect of this section was considered in 
Pollard v. Tobin, 211 Wis. 405, 247 X. W. 453, 
supra. There the same bankrupt, Ilackett, Hoff 
and Thiermann, Incorporated, was trustee under 
another deed of trust, made by one Tobin. The 
bonds had the same provisions contained in the 
bonds in suit. There, as here, the bankrupt 
pledged the bonds with a bank as security for 
loans. The court held that the bank was a holder 
in due course. It was a holder for value, for it 
had given up other collateral upon the pledge of 
the ne\y security (citing American Sav. Bank & T. 
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i 

i 

Co. v. Helgeson, 64 Wash. 54,116 P. 837, Ann. Cas. 
1913A, 390). It was a holder in good fjuth, for 
there was ‘no evidence of actual knowledge on the 
part of the bank of any infirmity in the bonds or 
any defect in the Hackett Corporation’s title to 
them’ (citing Sec. 116.61, Negotiable Inst •uments 
Law of Wisconsin). 

“We interpret that decision as a ruling that un¬ 
der the Wisconsin statute notice of facts tending 
to put a cautious buyer upon inquiry will not de¬ 
feat the title of a holder of negotiable paper, if in 
truth there was neither actual knowledge of an 
infirmity nor conscious joinder in a fraud. (Cita¬ 
tions). As applied to the case at hand, the reason¬ 
ing, it seems, is this: A trustee under a mortgage 
may or may not be a trustee of bonds payable to 
bearer, accompanying the mortgage. Tl)e exis¬ 
tence of the one trust does not lead as a necessary 

•• 

inference to the existence of the other. If title or 
possession as a fiduciary is not apparent from the 
bonds themselves or is not otherwise made known, 
there is no duty resting upon the buyer to examine 
the deed of trust, or explore other avenues)* of in¬ 
quiry, to discover the concealed relation. We are 
not required for present purposes to approve this 
doctrine or disapprove it. Enough that we accept 
it as the law of the Wisconsin court. Whether the 
same result will follow if a pledgee, making a loan 
upon bonds for the private use of the pledgor, is 
aware that a trust has been attached to what is 
taken as security, we do not now consider. There 
are decisions at common law that acceptance of a 
pledge upon such terms amounts to bad faith or 
to evidence thereof, or even to actual knowledge of 
an infirmity of title. (Citations). We do riot un- 



derstand that anv ruling vet made as to tlie effect 
of tlie Wisconsin statute extends to such a state of 
facts. iPollard v. Tobin, 211 Wis. 405, 247 X. AY. 
453, as we read it, is authority for this, that a bond 
payable to bearer is not sullied upon its face be¬ 
cause tendered bv a holder who is known to be a 
trustee) under the mortgage and to have certified 
the issue. From that knowledge, without more, a 
buyer in Wisconsin is not chargeable with actual 
notice that the title of the seller is subject to a 
trust, or with a fraudulent participation in the 
abuse of a trust relation.” 

White-Phillips Co. v. (Iraham, 74 F. (2d) 417 (C C 
A, 7th Cir., 1934): 

Bill in equity by the Treasurer of Illinois to deter¬ 
mine the legal ownership of eight $1000 Illinois High¬ 
way bonds which had been stolen from appellee and 
which subsequently, through purchase, came into the 
possession of appellant. 

Evans, Circuit Judge (p. 421): 

“There remains nothing but to apply the rule 
tints accepted to the facts in the instant case and 
thus ascertain whether appellant had actual knowl¬ 
edge of the defect of title of the bonds it purchased 
or to ascertain whether it had knowledge of such 
facts that its action in purchasing the bonds 
amounted to bad faith. 

“In determining this question, we assume that the 
notices which were sent out bv the Foreman com- 
panv were received both at Davenport and Chicago; 
that there was a want of ordinary care upon the part 
of the Chicago branch in not making more elabo- 
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rate provision for the dissemination of thej knowl¬ 
edge which said notices gave; that in purchasing 
the bonds appellant paid full value therefor; and 
at the time it had no actual knowledge they were 
stolen; that it made no investigation to ascertain 
whether the said bonds were stolen other ;lian to 
inquire as to the status of the party who offered 
them for sale; that the information which came 
from the receipt of such notice of the tllieft of 
eight Illinois Highwav bonds had been forgotten.” 

In affirming the judgment of the Circuit Ccpurt of 

States 
62, 63) 


Appeals, the Supreme Court of the United 
(dr ah aw v. Whit e-Phillips Company, 80 L. ed. 
(decided November 11,1935) said: 

“The court below rightlv concluded tl 


at the 


narrow question is this: ‘Did appellant h4ve ac¬ 
tual knowledge of the infirmity or defect, or knowl¬ 
edge of such facts that its action in taking the in¬ 
strument amounted to bad faithf’ It ruled that, 
as a purchaser of negotiable instruments in good 
faith, before maturity and for a valuable consid¬ 
eration, respondent should be protected against a 
charge of bad faith which has no fact support 
other than the receipt of a notice circulated gen 
erallv among dealers which stated that certain 
bonds of a large issue had been stolen.” 


Crittenden v. Widrevitz , 272 Fed. 871 (CC^, 2nd 
Cir., 1921): 


This was an action for the conversion of 
Judgment for defendant, and plaintiff brings 
Affirmed. 


ponds. 

lerror. 
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Manton, Circuit Judge (p. 872): 

‘‘The plaintiff owned 25 $1,000, 4 per cent. Alle¬ 
ghany county bonds. On the night of February 26, 
1919, his office in Pittsburgh was burglarized, and 
these bonds were stolen. In October, 1919, 12 of 
the bonds were found bv the district attorney of 
Xew York county to be in the possession of Dora 
Widrevitz. The bonds came into her possession 
under the following circumstances: 

‘‘One day while her husband, now deceased, was 
at the Chatham Phoenix National Bank, at the 
Bowery and Grand Street, Xew York City, he met 
one Joseph Sugarman, who was also a depositor 
in the bank, and who was known to him. This ac¬ 
quaintance was of long standing. In a conversa¬ 
tion which ensued, Sugarman asked Widrevitz to 
loan him $10,000, with these bonds as collateral, 
and this, for the account of his brother, S. C. 
Sugarman. The defendant's intestate asked the 
bank's representative as to the value of the bonds. 
Upon his recommendation, he promised to make 
inquiry! at a brokerage firm, and stated he would 
advise Sugarman later if he would make the loan, 
lie later, after having consulted a brokerage firm, 
agreed to loan $10,000, taking the bonds as collat¬ 
eral security. A check for $10,000 to the order of 
S. C. Sugarman was drawn and cashed at the same 
bank, and a four-months note was given, which was 
renewed when it became due. After notice, and 
subsequently, on December 22, 1919, the bonds 
were sold by an auctioneer, pursuant to the terms 
of the collateral note. Upon the trial, defendant’s 
counsel stated as follows, in answer to an inquiry: 



“ ‘Mr. Murray: I have no evidence to shbw that 


Widrevitz knew of these notices prior to 
vance of the $10,000; but the whole theory 


his ad- 
of the 


case is that there were facts that would have been 
known, provided he had made the proper inquiry. 

“ ‘The Court: In my opinion, he does not have 
to make inquiry, and I therefore sustain |the ob¬ 
jection to the deposition. 

“ ‘Mr. Murray: Exception. 

“ ‘The Court: I do not think the facts justify 
any imputation in this case. . . ’ 

“There is no evidence showing direct notice to 
the defendant’s intestate of the theft oi[ these 
bonds. Again, the following colloquy toolk place 
between court and counsel: 

“ ‘The Court: 1 do not believe I see it that way. 
Xo matter where the burden is, it seems to me the 
actual facts show that there was no notice, actual 
or imputed, to Mr. Widrevitz, when he bought 
these bonds. 

“ ‘Mr. Murrav: There is no actual notice 

* 

“Thereupon, on motion of defendant’s counsel, 
the court directed a verdict in favor of the defen¬ 
dant. 

“We think the evidence presented by’ the plain¬ 
tiff did not raise a question of fact which entitled 
the plaintiff to have this claim submitted to the 
jury’. There is proof in the record that tie note 
received from Sugarman, with the bonds pledged 
as collateral security, was obtained for value, with¬ 
out actual notice of the theft of the bonds' Nor 

i 

was there evidence of bad faith on the part of the 
defendant’s intestate. It is sought, by inference, 
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to infer that, because the bank refused Sugarman 
the loan, the defendant's intestate should not have 
made it, and that the circumstances of meeting at 
the bank, and Sugarman stating to defendant’s 
intestate that he could not obtain a loan at the 
bank on the bonds in question, was sufficient to 
put thesdefendant’s intestate upon notice. The ex¬ 
planation therefor, as given, which may have been 
satisfactory to the defendant’s intestate, was that 
of the bank's officer, who said that Sugarman’s 
credit at the bank was bad; that his checks often 
overdrew the amounts on deposit to his account, 
and for this reason business with Sugarman was 
undesirable. 


4 ‘The bonds in question were negotiable paper. 
"White v. Yt. & Mass. R. R. Co., 65 U. S. (24 How.) 
575, 16 L. Ed. 221. Proofs, and not merely sus¬ 
picious facts, are required in order to impeach the 
title of the holder of negotiable paper acquired for 

value and before maturitv. Goodman v. Simonds, 

• 

20 How. 343, 15 L. Ed. 934. One who purchases 
such paper from another, who is apparently the 
owner, giving a consideration for it, obtains a good 
title, though he may know facts and circumstances 
that cause him to suspect, or would cause one of 
ordinary prudence to suspect, that the person 
from whom he obtained it had no interest in it, or 
authority to use it for his own benefit, and though 
bv ordinarv diligence he could have ascertained 
those facts, he can lose his right only by actual 
notice or bad faith. Swift v. Smith, 102 U. S. 442, 
26 L. ed. 193. 


“ ‘The law is well settled that a party who takes 
negotiable paper before due for a valuable con- 
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sideration, without knowledge of any defect of 
title, in good faith, can hold it against all the 
world. A suspicion that there is a defect of title 
in the holder, or a knowledge of circumstances 
that might excite such suspicion in the mind of a 
cautious person, or even gross negligence at the 
time, will not defeat the title of the purchaser. 
That result can be produced only by bad faith, 
which implies guilty knowledge or wilful ignor¬ 
ance, and the burden of proof lies on the assailant 
of the title. It was so expressly held by this court 
in Murray v. Lardner, 2 Wall. 110, where Mr. 
Justice Swavne examined the leading authorities 
on the subject and gave the conclusion we have 
stated ’. Hotchkiss v. National Bank, 21 Wall. 
359, 22 L. Ed. 645. 

“Negotiable Instruments Law of New York 
(chapter 43 of the Consolidated Laws of 1909) 
Sec. 98, provides: 

“ ‘Who Deemed Holder in Due Course.-X Every 

* 

holder is deemed prima facie to be a holder in 
due course; but when it is shown that the title of 
any person who has negotiated the instrument 
was defective, the burden is on the holder to 
prove that he or some person under whom he 
claims acquired the title as a holder in due course. 
But the last mentioned rule does not apply in 
favor of a party who became bound on the instru¬ 
ment prior to the acquisition of such defective 
title.’ 

“It was shown that the bonds in question had 
been the subject of a theft, and therefore that the 
title of the person who negotiated the transfer and 
delivery of the bonds, at the outset, was defective. 
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Tlie burden was therefore upon the appellee to 
show that she acquired title as the holder in due 
course. It having been established that the bonds 
were stolen, the burden then shifted to the appellee 
to establish that she was a bona fide holder for 
value in due course. We think that, by reason of 
section 721 of the Revised Statutes (Comp. St. 
Sec. 1530), this burden was upon the defendant. 
Section 721 provides: 


44 ‘The laws of the several states, except where 
the Constitution, treaties or statutes of the United 
States otherwise require or provide, shall be re¬ 
garded as rules of decision in trials at common 
law, and courts of the United States, in cases 
where they apply.’ 

“Under the laws of Xew York, the burden of 
proof would, under the circumstances here dis¬ 
closed,! rest upon the defendant. Sabine v. Paine, 
223 X. Y. 401, 110 X. E. 840, 5 A. L. R. 1444. Un¬ 
der the same local law, we think the facts here re¬ 
quire tlie direction of a verdict. Second National 
Bank m. Weston, 172 X. Y. 250, 64 X". E. 040. There 
were no suspicious circumstances disclosed by this 
record* which indicate bad faith in defendant’s 
intestate accepting these bonds as collateral se¬ 
curity and later buying them with the $10,000 
which he loaned. We think he has sustained the 
burden which the Xew York Negotiable Instru¬ 
ments Law cast upon him, and there was no evi¬ 
dence to the contrary which required the submis¬ 
sion of!the question to the jury as one of fact.” 


Having in mind the principles laid down in the fore¬ 
going cases, we maintain that there is no evidence in 



tliis record even tending to show that the defendant at 
the time it acquired the note in suit had actual pr con¬ 
structive knowledge or notice that the Swartzell, 
Rheem & Hensey Co. was not the owner thereof. As 
was said in Shaw v. Merchants’ National Bank, supra 
(P. 564), 

‘‘Nothing short of actual or constructive notice 
that the instrument is not the property of tlie per¬ 
son who offers to sell it, that is, nothing short of 
mala fides will defeat his right.” 

The rule as to the duty of the trial court to direct 
a verdict in a case such as this is settled by the deci¬ 
sions of this court. 

In Ferreyros v. Fox Theatres Corp., 63 App, D. C. 
3 (1933), which was an action for damages for negli¬ 
gence, by reason of a dancer on the stage of the tjheatre 


being injured by an elevator or lift, forming 


a part 


of the stage proper, the court instructed a verdict for 
defendant. From the judgment, plaintiff appeals. 
Affirmed. 

Groner, Associate Justice (p. 4): 

“The rule in the federal courts in relation to the 

right of a court to withdraw a case from the jury 

is that whenever the evidence is clearlv such that 

•/ 

if a verdict were rendered for one of the parties 
the other would be entitled to a new trial, it is the 
duty of the judge to direct the jury to find accord¬ 


ing to the views of the court. Penna. R. 
Chamberlain, 288 U. S. 333, 343, 77 L. ed. 81 


Co. v. 
9.” 



Wilson v. Borden, 61 App. D. C. 327 (1932): 

Action for damages against a physician for malprac¬ 
tice. Upon a directed verdict for the defendant at the 
close of qll the evidence, plaintiff appeals. Affirmed. 
Robb, Associate Justice (p. 329): 

“ ‘Where the evidence upon any issue is all on 
one side or so overwhelminglv on one side as to 
leave no room to doubt what the fact is, the court 
should give a peremptory instruction to the jury. 
People’s Savings Bank v. Bates, 120 U. S. 556, 
562, 30 L. Ed. 754; Southern Pacific Company v. 
Pool, 160 U. S. 438, 440, 40 L. ed. 485. . 


We maintain that the case at bar is clearlv within the 

•/ 

rule stated bv this court in the foregoing cases. In 

this case there was no conflicting evidence. The testi- 

monv of the witness Lawson is the onlv evidence in the 
* « 

case which has any bearing upon the question of the 
good faith of the defendant in negotiating and acquir¬ 
ing the note in suit. His evidence stands uncontra¬ 
dicted and unchallenged. An examination of the rec¬ 
ord will disclose that there were no inherent improb¬ 
abilities in his testimonv from which it could be in- 

% 

ferred that he was not absolutelv truthful. 

There is no suggestion in the evidence that at the 
time the witness Lawson negotiated the transaction 
and received the note in suit, as the representative of 
the defendant, he had even a suspicion that said note 
was not tl|e property of the Swartzell, Rheem & Hen- 
sev Co., or that it did not have the unrestricted right 
to negotiate the note to the defendant. The evidence 
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as to the good faith of the defendant was not in any 
manner contradicted. There was no disputed evidence 
to be submitted to the jury, and this being the jcase it 
was error for the court below to deny the motioii of the 
defendant for a directed verdict. 

The inferences to be drawn from the facts aind cir- 

i 

cumstances proved by the uncontradicted evidence 
were not open to different conclusions by reasonable 
men. 

But one inference could properly be drawn from 
such facts, and circumstances and that was tl[at the 
defendant acted in the utmost good faith in acquiring 
the note. 

It may be argued that the witness Lawson had knowl¬ 
edge of the fact that the Swartzell, Rheem & Hensey 
Co. had caused certain other deeds of trust to be im¬ 
properly released, when the notes secured thereby had 
not been paid, and that Lawson had knowledge of the 
release of such deeds of trust before the note in suit 
was acquired by the defendant. 

From this premise it may be argued that such knowl¬ 
edge by Lawson of the release of the deeds of trust 
was evidence from which it could be inferred that the 
defendant acted in bad faith in acquiring the note 
claimed by the appellee. 

The fact that Lawson knew that the releases had 
been executed certainlv would not give rise evhn to a 
suspicion in the mind of a reasonably cautions and 
prudent person that the note here sought to be re¬ 
covered by appellee was not the property of the 
Swartzell, Rheem & Hensey Co. 



It must be borne in mind that at the time that the 
note in suit was acquired by the defendant the Swart¬ 
zell, Rheem & Hensev Co. was known bv it to be an 
investment house, which was engaged in the business 
of loaning money on promissory notes secured by deed 
of trust. Moreover, there was no evidence that at the 
time the note was so acquired by the defendant, the 
Swartzell, Rheem & Hensev Co. was in anv financial 
difficulties. On the contrary, it is established that at 
such time the Swartzell, Rheem & Hensev Co. enjoyed 
the highest credit. This is self-evident from the fact 


that on January 6th (only one week before the note in 
suit was acquired by the defendant) a loan of $500,000 
was made to it, participated in jointly by the defendant 
and the Union Trust Company. We submit that this 
is established beyond peradventure. The only fact 
that intervened between Januarv 6, 1931 and Januarv 
13, 1931, the date on which the note in suit was ac¬ 
quired by the defendant, is the knowledge obtained by 
the defendant through the witness Lawson that cer¬ 
tain deeds of trust had been released. We maintain 


that the knowledge of this fact did not even cast a 
suspicion upon the title of the Swartzell, Rheem & 
Hensev Co. to the note in suit, and certainlv was not 
evidence upon which the jury should have been per¬ 
mitted to speculate that the defendant in acquiring the 
note had not acted in good faith. 


I 
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CONCLUSION. 

In conclusion it is respectfully submitted ijhat the 
court below erred in denying the motion of thq defen¬ 
dant for a directed verdict, and in submitting to the 
jury the question as to whether the action of th^ defen¬ 
dant in negotiating and acquiring the note in suit 
amounted to bad faith, and the judgment appealed 
should be reversed. 

Respectfully submitted, 

Arthur Peter, 

George P. Hoover, 

Attorneys for Appellant. 

January 6, 1936. 
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BRIEF ON BEHALF OF APPELLEE. 


Preliminary Statement. 

The appellant was the defendant below. It had been ap¬ 
pointed, in August, 1930, as executor of the Estate of Alice 
Hercus, deceased. 

i 

The appellee was the plaintiff below. He had Reen ap¬ 
pointed ancillary administrator of the Estate of Perry B. 
Cowgill, who had died in March, 1931. | 


lb 



This appeal was taken from a judgment entered upon a 
verdict of a jury in favor of appellee, in an action in 
replevin. 

The subject matter of this action was a note for $2000 
made by the Shoreham Hotel Corporation, dated April 18, 
1930, payable at three years. It was numbered 146 in a 
series of 1760 notes, aggregating $1,650,000, secured by a 
deed of trust on one unit of the Shoreham Hotel in this city. 
This note wijl be referred to as the Shoreham note. 

In view of the fact that a number of different deed of 
trust notes are mentioned in the record, we shall trace the 
principal notes separately. 

1. The Shoreham vote: In August, 1924, Perry B. 

Cowgill, plaintiff’s intestate, purchased through Swartzell, 

Rheem & Ilensev Co. certain deed of trust notes made bv 

* * 

one Briggs, and aggregating $2000. In May, 1927, the 
proceeds of the Briggs notes were reinvested for Cowgill 
through Swartzell, Rheem & Hensey Co. in certain deed 
of trust notes made by one Woods. Mr. Cowgill was noti¬ 
fied of the reinvestment (Rec. 23, 24). In May, 1930, the 
proceeds of the AVoods notes were reinvested for Cowgill 
through Swartzell, Rheem & Hensev Co. in the Shoreham 
note. 

Swartzell, Rheem & Hensey Co. placed Mr. Cowgill’s 
Shoreham note in its vault in an envelope marked “Prop¬ 
erty of P. B. Cowgill for safekeeping” (Rec. 25). Mr. 
Cowgill was given a receipt for his note showing that it 
was being kept for him “for collection and safekeeping” 
(Rec. 22). The note was endorsed in blank; tlie^e^trictive 
endorsement Thereon was made by appellant alter or' tHe 
note to it (Rec. 34, 60.) ^ 

On January 13, 1931, without Mr. Cowgill’s knowledge, 
consent or authorization, this Shoreham note was taken out 
of his said envelope by officers of Swartzell, Rheem & 
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Hensey Co. On that date Mr. Cowgill’s Shoreham note was 
delivered to the defendant by an officer of Swartzell, Rheem 
& Hensey Co. (Rec. 25). Mr. Cowgill never received pay¬ 
ment for his note (Rec. 25). 

2. The Scliladt notes: In 1927, defendant’s jtestatrix, 
Alice A. Hercus, acquired through Swartzell, jEtheem & 
Hensey Co. two deed of trust notes of $1000 each, dated 
July 30, 1927, made by Howard A. Scliladt, payabl^ at three 
years (Rec. 9). The Schladt deed of trust was released of 
record June 13, 1929 (Rec. 29), but the notes then held by 
Miss Hercus were not paid. The maturity daje of the 
Schladt notes was July 30, 1930. Letters testamentary on 
the Hercus estate were issued to the defendant on August 
27,1930. The Schladt notes came into the defendant’s phys¬ 
ical possession September 8,1930. Although the notes were 
overdue when received, the defendant made no demand for 
their payment (Rec. 61) until January, 1931, and ;hen only 
under the unusual conditions hereinafter shown. 

Chronological Statement of Facts. 

While many pertinent facts are discussed in the argu¬ 
ment presented later herein, the chronological sequence of 
events, culminating in the delivery of the Shoreham note 
to the defendant by Swartzell, Rheem & Hensey Po., is as 
follows: 

Tuesday, January 6,1931. 

The Washington Loan and Trust Co. and the Union 
Trust Co. made a loan of $500,000 to the Swartzel|l, Rheem 
& Hensey Co. The collateral security for this loan was a 
note for $650,000 made by Wardman and Bones,, secured 
by a first deed of trust on the Printcraft Building, Lot 119, 
in Square 375. On this same date the Union Trust Co. 
notified the Washington Loan and Trust Co. thit it was 
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holding the collateral, and with this notification enclosed 
a letter addressed to the Washington Loan and Trust Co. 
by Swartzell, Rheem & Hensey Co., advising that a prior 
deed of trust conveying the same property, and securing 
notes aggregating $650,000, had “been paid and cancelled, 
so far as $613,500 of said notes, leaving a balance of $36,500 
which, though paid, have not been presented for collection 
and cancellation,” and agreeing to protect and save the 
Washington ^oan and Trust Co. harmless by reason of the 
closing of the!$500,000 loan transaction without first requir¬ 
ing the presentation of the paid and cancelled notes secured 
by said released trust (Rec. 42, 43). 

Following fhe receipt on January 6, 1931, of the above 
communications by Mr. Alfred H. Lawson, Vice-President 
and Real Estate Officer of the Washington Loan and Trust 
Co., he went into the collection cage of the Bank to look 
over certain notes when, “purely” through “an accident,” 
he “happened” to come across a Woods note which had 
been secured on Lot 119 in Square 375 (same property men¬ 
tioned above), “and that immediately attracted my (his; 
attention” (Rec. 37). His identification of this note was 
through his recollection of the lot and square numbers, not 
through the name of the maker (Rec. 37). 

Lawson knew then that the trust securing this Woods 
note had been released of record, but that the note re¬ 
mained unpaid in the Bank’s possession. It was not pre¬ 
sented for payment, notwithstanding the guarantee of 
Swartzell, Rheem & Hensey Co. as contained in its letter 
of Januarv sixth. 

mf 

Wednesday and Thursday, January 7 and 8, 1931. 

On January, 7, Lawson instructed the Trust Department 
of the Washington Loan and Trust Co. to give him a list 
of all of the deeds of trust issued through Swartzell, Rheem 
& Hensey Co., securing notes which were then held by the 
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Bank in trust estates (Rec. 31). The list contai 
trusts (Rec. 37). 

On January 7 and 8, Lawson, then a director of the Dis¬ 
trict Title Insurance Co. of this city, personally searched 
the records at the Title Company. Of the twenty trusts 
on the list, he found that twelve or thirteen had been re¬ 
leased of record (Rec. 37). He realized then thai; his Bank 
“had at least twelve groups of notes in the Trufet Depart¬ 
ment alone where the trusts themselves had been released 
of record” (Rec. 38). He discussed this situation! with both 
John B. Lamer, President of the Bank, and Arthur Peter, 
its General Counsel, but Lawson, the Real Estate Officer, 
handled this matter, notwithstanding the fact that the notes 
were then in the Trust Department (Rec. 38). 

Friday, January 9,1931. 

Lawson telephoned Edmund 1). Rheem, First Vice-Pres¬ 
ident of Swartzell, Rheem & Hensey Co., to copie to see 
him at the Bank, stating that he “wanted to talk to him 
about some trusts and loans,” but not saying “anything 
to him about the trusts having been released or anything” 
(Rec. 38). As to what took place following Rheem’s com¬ 
ing to the Bank, Lawson testified as follows: 

“I told him that I had discovered this number of re¬ 
leased trusts and showed him the list and demanded the 
monev. He said he had reinvested the monev. i He said, 
‘I have not the money; I have reinvested it.’ He first 
said that he did not have the money. As to l)ow much 
was represented on that list in dollars, I have not 
checked that recently, but my recollection is it is around 
$156,000. I demanded that of him at that time, and he 
said he did not have the money, that he had reinvested 
it. He did not sav in what he had reinvested otir money 
and I did not ask him. I did not ask him liojv he had 
reinvested our money. I did not ask him what author- 
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ity lie had to reinvest our money. I did not ask him in 
* •> 

what he had reinvested our money. I did not ask him 
anything” (Rec. 38). 

Lawson did not make a separate demand for the payment 
of the Schladt notes, which had matured July 30 of the pre¬ 
vious year, nor of the Woods notes, the payment of which 
had been guaranteed in the letter of January 6, 1931 from 
Swartzell, Rheem & Hensey Co. 

Rheern said that he would send the Bank the reinvest¬ 
ments. Later that day, Lawson sent Rheem a letter (Rec. 
32) giving a list of deeds of trust which had been discussed 
between Lawson and Rheem at the conference, but a num¬ 
ber of the released trusts appearing on the original list 
which had been prepared by the Trust Department and 
which Lawson personally had checked at the Title Company 
did not appear in the letter (Rec. 46). Among the released 
trusts not mentioned in the letter was the Schladt trust 
(Rec. 46). Later that same afternoon, Rheem telephoned 
to Lawson and stated that he had discovered certain other 
trusts which had been released but the notes secured therebv 
had not been paid to the holders; that the proceeds had been 
4 ‘reinvested’f. Lawson said he wanted those “reinvest¬ 
ments” and any others that Rheem might have in the same 
condition (Rec. 33). In Lawson’s letter of January ninth 
to Rheem he expressed the hope that the matter would be ar¬ 
ranged on Mondey (January 12) without fail (Rec. 32). 

Monday , January 12,1931. 

At about 8:30 on the evening of January 12, 1931, Mr. 
Brewer, second Vice-President of Swartzell, Rheem & Hen¬ 
sey Co., and Mr. Handy, its head bookkeeper, went into the 
vault of Swartzell, Rheem & Hensey Co., where customers’ 
notes were kept for safe-keeping, and made some original 
entries regarding the notes (Rec. 27). Later that night, at 
about 10:30 P. M., Brewer called Lawson at his home and 
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told him that Rheem was sick, but had instructed him 
(Brewer) to deliver, on the following morniijg, the “rein¬ 
vestments” of those notes that had been pajid (Rec. 33). 
Lawson had never before been called at his borne at 10:30 
in the evening by anyone relating to reinvestments of any 
moneys belonging to the Washington Loan ajid Trust Co. 
In all of his real estate experience, Lawson said he never 
had a transaction similar to this one (Rec. 41). j 

Tuesday, January 13,1931. j 

Brewer and Handy took the Shoreham note!out of Cow- 
gill’s envelope, held for him by Swartzell, Rheem & Hensey 
Co. in its vault for safekeeping (Rec. 27). Brewer then 
delivered to Lawson Shoreham notes aggregating $215,000 
(Rec. 47), being a part of an issue aggregating $1,650,000. 
Mr. Cowgill’s Shoreham note Xo. 146 was included in the 
“bunch of notes” delivered by Brewer (Rec. 47)!. The notes 
were endorsed in blank. Clipped to each was a statement 
(Rec. 34) and a check adjusting the interest. Lawson 
checked these notes as to principal and checked them back 
against the list which he had, going over it with brewer. He 
did not check the statements nor the endorsements. He 
examined Shoreham note No. 146, as to amount but nothing 
else. He “did not pick that out of any of the others and 
make any special investigation on that” (Rec. 47-48). He 
then sent the notes, statements and checks to the Trust 
Department. 

In going to and from his office, Lawson passed the Shore¬ 
ham Hotel, probably daily (Rec. 50). One unit of the hotel 
was up and the other unit was under construction. When 


Brewer delivered the Shoreham notes to Lawson, jhe told the 
latter that the notes were a part of a construction loan on 
the uncompleted unit of the Shoreham Hotel. Lhwson tes¬ 
tified (Rec. 50-51): J 

“I did not attempt to inquire from anyone at Swart¬ 
zell, Rheem & Hensey Co. as to whether this Vas a con- 
3 b 
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struct ion'loan. I knew it from being told that it was on 
the Shoreham Hotel. 1 was told that, as well as seeing 
it in the paper. I was told that on the 13th by Mr. 
Brewer. I did not know it before that. When Mr. 
Brewer told me it was on the Shoreham Hotel, I knew 
it was a construction loan, but I did not ask Mr. Brewer 
how much had been advanced against that loan, how 
much had actually been paid out for construction work. 
I did not ask him how much he had left to complete 
the building. I made no appraisement of the building. I 
could not tell, when I received those notes, whether 
Swartzell, Rheem & Hensey Co. had enough money out 
of that transaction to complete the unit, and I made no 
inquiry. * * * As a matter of fact, as a cautious 

banker, business man and lawyer, I always send out to 
the site where we are making our construction loan to 
be sure that on the date we record our deed of trust no 
work has begun. We do not get affidavits; we make 
our own investigation. The Shoreham Hotel was a 
large operation. One unit was up and they were put¬ 
ting u]) the other unit; and I made no inquiry at all as 
to whether or not the deed of trust had been recorded 
before the construction work started on the second unit. 
I never did that before in any other transaction.” 
(Italics supplied. ) 

The released notes held by the Bank were not surrendered 
to Swartzell, Rheem & Hensey Co., but were retained by 
the Bank and were in the Bank’s possession at the time of 
the trial in November, 1934 (Rec. 51). 

Wednesday y January 14 , 1931. 

Lawson started an inquiry in the Banking Department 
of the Washington Loan and Trust Co. relative to deed of 
trust notes issued through Swartzell, Rheem & Hensey Co. 
and held by the Bank in the Collection Department (Rec. 
52). Lawson did not personally make an investigation in 
the Title Company to ascertain on which of these notes in 



the Collection Department the trusts had beeti released. 
He employed one of the title men to do that (Rec. 58). 


by Brewer 


Thursday, January 15,1931. 

Of the $215,000 in Shoreham notes delivered 
on January 13, $162,150 were put in the estate cjf Clarence 
B. Rlieeni, deceased, in the place of released trust notes 
theretofore held by the Bank in its Trust Department for 
that Estate (Rec. 49). 

The Washington Loan and Trust Co. was the Trustee of 
the Estate of Clarence B. Rheem, deceased. As such, it 
held 170 shares of stock in Swartzell, Rheem & Hensey Co. 
(Rec. 59). The beneficiaries of the Rheem Estate were 
Edmund D. Rheem (Vice-President of Swartzell, Rheem & 
Hensey Co.) and his mother, Mrs. Eulalie Rheem Rowe 
(Rec. 48). 

Messrs. Lamer, Peter and Lawson collaborated in draft¬ 
ing a letter (Rec. 49, 50) dated January 15, 1931, which 
was signed by Mrs. Rowe and Mr. Rheem. 

This letter was written on plain paper (that is, not on 
the Bank’s business stationery) (Rec. 49). It was signed 
by Mrs. Rowe and Mr. Rheem, and purported to direct the 
Bank as Trustee of said Estate to accept as a substitution 
in full for certain unpaid released trust notes held in the 
Estate, notes of the Shoreham Hotel Corporation “recently 
sent” to the Bank at the “request” of Mrs. Rowe and 
Mr. Rheem. The letter concluded with the sentence: 

“We have satisfied ourselves as to the security for 
these notes, and we relieve you of all responsibility 
for making this investment.” 


Lawson had had no contact with Mrs. Rowe 
the subject-matter of the letter. So far as he kne 
Mr. Larner nor Mr. Peter had ever brought Mr^ 
the office to explain to her the transaction referred 
letter (Rec. 50). 


(fconcerning 
w, neither 
Rowe to 
to in the 
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Tuesday, January 20, 1931. 

As a result of the investigation started by Lawson on 
January 14, and heretofore mentioned, relating to the trust 
notes in the Collection Department, between $400,000 and 
$600,000 in unpaid released trust notes were discovered. 
The Washington Loan and Trust Co. sent its runners to the 
office of Swartzell, Rheem & Hensey Co. and demanded the 
payment of these unpaid released trust notes (Rec. 53). 
Payment was not made. Thereupon Messrs. Lamer, Peter 
and Lawson held another conference and prepared notices 
to all of the customers of the Bank whose unpaid released 
trust notes were in its Collection Department. Letters were 
to be sent to those in the city; telegrams to those out of the 
city. Rheem conferred with Messrs. Lamer, Peter and 
Lawson about these notices. As a result of that conference, 
Rheem was given a list of the customers to whom the Bank 
was to send letters and another list “to check on those” to 
whom the Bank was going to telegraph. Lawson testified, 
“I believe he made this request in order that he might 
write letters to those same people, in a sense heading off 
the effect of our (the Bank’s) letter.” The Bank’s letters 
were sent on the 20th or the 21st of January, 1931 (Rec. 
53-54). 

Monday, January 26, 1931 

Swartzell, Rheem & Hensey Co. was adjudicated a bank¬ 
rupt (Rec. 54). 

Tuesday, January 27,1931 

The checks of Swartzell, Rheem & Hensey Co. which had 
accompanied the delivery of the Shoreham notes on Janu¬ 
ary 13, 1931, and which were deposited by the Washington 
Loan and Trust Co. on January 26, 1931, bore the Clearing 
House date of January 27, 1931 (Rec. 54). 
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ARGUMENT. 

The one error assigned by appellant is the refusal of the 
trial court to direct the jury to return a verdicj in favor 
of the defendant at the close of all the evidence, i 

That the trial court was correct in submitting the case to 
the jury will appear from a consideration of the foregoing 
statement of facts, and from a consideration of the facts 
and principles discussed under the following subdivisions: 

1. Defendant’s Burden of Proof. 

2. Inferences in Favor of Plaintiff. 

3. Question of Fact for Jury. 

4. Credibilitv of Witnesses. 

5. Failure to Produce Witnesses. 

1. Defendant’s Burden of Proof. 

Plaintiff’s evidence showed conclusivelv that the Shore- 
ham note belonged to Perry B. Cowgill, plainti^’s intes¬ 
tate, at the time of its delivery to the defendant. This was 
conceded by the defendant in paragraph 5 of the stipulation 
filed herein (Rec. 9). Swartzell, Rheem & Hensey Co. took 
the note out of Mr. Cowgill’s safe-keeping envelope without 
his knowledge or consent (Rec. 25). Under the provisions 
of Code Section 1359, therefore, the title of Swartzell, 
Rheem & Hensey Co. to that note was defective, as that 
Company obtained the instrument by fraud or other unlaw¬ 
ful means, and attempted to negotiate it “in breach of faith 
or under such circumstances as amount to a fraud.” 

Code Section 1363 provides: 

“What Presumption When Transferee’s Title 
Shown Defective. Every holder is deemed prima facie 
to be a holder in due course; but when it is shown that 
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the title of any person who has negotiated the instru¬ 
ment was defective, the burden is on the holder to 
prove that he or some person under whom he claims ac¬ 
quired the title as a holder in due course. But the last- 
mentioned rule does not apply in favor of a party who 
became bound on the instrument prior to the acquisi¬ 
tion of such defective title.” (Italics supplied.) 

The burden of proof, therefore, was definitely on the de¬ 
fendant to prove that it acquired this Shoreham note in due 
course. 

In order to sustain that burden, appellant was required 
to prove by a fair preponderance of the evidence (1) that 
it took the note “in good faith”; (2) that it acquired the 
note “for value”; (3) that at the time it took the note it 
“had no notice of any infirmity in the instrument or defect 
in the title of jtlie person negotiating it,” all as provided by 
Code Section 1356; and (4) that it acquired the note with¬ 
out actual knowledge of the infirmity or defect or knowledge 
of such facts that his (its) action in taking the instrument 
amounted to bad faith ” as provided by Code Section 1360. 
Xo burden to prove bad faith rested upon appellee. 

Thus the Code puts a definite and positive duty upon the 
defendant. It was required to prove affirmatively not only 
that it acted in good faith and not onlv that it had no actual 
knowledge of the defect in the title of Swartzell, Rheem & 
Hensev Co., but also that there were no facts or circum¬ 
stances surrounding the transaction indicating that it acted 
in bad faith. 

The brief of the appellant seems to proceed upon the 
theory that though the burden was upon the defendant to 
prove its good faith, it must nevertheless prevail if the 
plaintiff failed to establish defendant’s bad faith. This is 
clearlv erroneous. 

(In this case, the Code definitely puts upon the defendant 
holder of the note, the burden of proving its good faith. In 


many of the cases mentioned in the briefs, the la^v put that 
burden on the plaintiff holder of the note, because usually 
in the nature of the case it is the defendant who questions 
the good faith of the plaintiff. This action being one in re¬ 
plevin, it is respectfully suggested that this reversal in the 
order of the parties carrying the burden of proof be con¬ 
sidered in reviewing the language used by the courts.) 

A case frequently cited is Arnd, Admr. v. Aylesworth 
(Iowa 1909), 123 N. W. 1000, 29 L. R. A. (N. S.) 638. 

In that case the defendant gave a note in a real estate 
transaction. The note was obtained by Mrs. Way, who 
brought suit thereon, claiming to be an innocent purchaser 
thereof before maturity. The defendant denied 
faith of plaintiff’s purchase and ownership of 
and pleaded fraud in its inception. The statutory pro¬ 
visions involved in that case were identical with our Code 
Section 1360 as to knowledge of defective title or knowl¬ 
edge of facts and circumstances amounting to bad faith. 
At the close of all the evidence, the court granted plain¬ 
tiff’s motion for a directed verdict. 

This action was reversed on appeal, the Iowa 
Court after referring to and quoting from the leading case 
of Goodman v. Simonds, 20 How. 343, said: 


the good 
the note 


“The courts accepting the rule of the 
Case have not been uniform in their hold! 


where the burden of proof lies in an action by the 


Supreme 


Goodman 
h«rs as to 


fraud in 
ne in this 
{ng shown, 


purchaser of negotiable paper tainted with} 
its inception; but it has long been the doctr 
and manv other states that, such fraud bei 
the burden is NOT upon the defendant to show the 
plaintiff’s bad faith in the purchase , but is upon the 
plaintiff to affirmatively establish his good faith in 
that transaction. Keegan v. Rock, 128 Iowa 39, 102 
N. W. S05, and cases there cited. It is important that 
this distinction be borne in mind in the consideration 
of cases like the one at bar, for it is quite possible that 
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the testimony as a whole may he insufficient to justify 
an affirmative finding of had faith on the part of the 
plaintiff, and still not he so conclusive of his good 
faith as to require a withdrawal of the question from 
the jury. Cox v. Cline, 139 Iowa 128, 117 N. W. 48: 
Mace v. Kennedy, 68 Mich. 389, 36 X. W. 187. 

“It is ordinarily to be expected, in these cases, that 
the purchaser will testify to his good faith and want of 
notice, and that defendant is compelled to rely upon 
circumstantial evidence to rebut such showing. 
Whether plaintiff has sufficiently satisfied the burden 
resting upon him, and made good his claim to be an in¬ 
nocent purchaser, is therefore a question for the jury, 
save in those instances where the testimony is not only 
consistent with the good faith of such purchase, but is 
such that no fair-minded person can draw any other 
inference therefrom. A categorical denial of notice or 
knowledge is something which in many, if not in most, 
instances cannot be opposed by direct proof; and the 
credibility of the witnesses, their interest in the case, 
the reasonableness or unreasonableness of their state¬ 
ments, the time, place and manner of the transaction, 
its conformity to or its departure from the ordinary 
methods of business, and all the other facts and cir¬ 
cumstances which, though of slight moment in them¬ 
selves, yet, when taken together, give character and 
color to the purchase under inquiry, constitute a show¬ 
ing which the court cannot properly pass upon as a 
matter of daw. Observing this principle it has fre¬ 
quently been held that a denial of notice by the pur¬ 
chaser, though he be uncontradicted by any other wit¬ 
ness, is not sufficient to justify a directed verdict in his 
favor. Canajoharie Nat. Bank v. Diefendorf, 123 N. Y. 
191, 10 L. R. A. 676, 25 N. E. 402; Jov r. Diefendorf. 
130 X. Y. 6, 27 Am. St. Rop. 484, 28‘N. E. 602; Mc¬ 
Night v. Parsons, 136 Iowa 390, 22 L. R. A. (X. S.) 
718, 125 Am. St. Rep. 265, 113 X. AY. 858. Uncon- 
tradiated evidence is not sufficient to command a di¬ 
rected verdict , where the inferences to he drawn from 
all the circumstances are open to different conclusions 


by reasonable men. Elwood v. Western U. Teleg. Co., 
45 X. Y. 549, G Am. Rep. 140; Honegger v. Wettstein, 
94 X. Y. 252; Alabama Gold L. Ins. Co. v. Mobile Mut. 
Ins. Co., 81 Ala. 329, 1 So. 561; West Brancl|i Bank v. 
Donaldson, 6 Pa. 179; Rurnsey v. BoutwellJ 61 Hun. 
165, 15 X. Y. Supp. 765; Shaffer v. Clark, 90 Pa. 94; 
Dibble v. Xorthern Assur. Co., 70 Mich. 1, 1^ Am. St. 
Rep. 470, 37 X. W. 704. Says the Massachusetts court: 
‘It is not often , where a party has the burden of 


proving a fact by the testimony of witnesses 


L that the 


no infer- 
one con- 


jury can be required by the court to say that the fact 
is proved. They may disbelieve the witnesses. If the 
conclusion is to be reached by drawing inferences of 
fact from other facts agreed, ordinarily the jpry alone 
can draw these inferences. It is only when 
ences are possible except those which lead toj 
elusion that 1 lie jury can be required to find a prop¬ 
osition affirmatively established.’ Anthony! v. Mer¬ 
cantile Mut. Acci. Asso. 162 Mass. 354, 26* L. R. A. 
40G, 44 Am. St. Re}>. 367, 38 X. E. 973. Sfee, also, 
Skillern r. Baker, 82 Ark. 86, 118 Am. St. |Rep. 52, 
100 S. W. 764, 12 A. & E. Ann. Cas. 243, and Qleson v. 
Hendrickson, 12 Iowa 222. 

“In the last-cited case the court said: ‘It! is true. 

• 

all the evidence for the defense has been rulcjd out as 
inadmissible under the state of the pleadings ;j still, be¬ 
fore the plaintiff could recover, he was bound jto prove 
t he substance of his complaint against the defendant. 
Whether he had done so or not, it was the province 
alone of the jury to determine, and it ivas not compe¬ 
tent for the court to take this matter out of the hands 
of the jury.’ In Elwood v. Western U. Teleg. Co., 
supra, the court pertinently observes: ‘It is Undoubt¬ 
edly the general rule that, where unimpeaeped wit¬ 
nesses testify distinctly and positively to a fact and 
are uncontradicted, their testimony should be '[credited 
and have the effect of overcoming a mere presump¬ 
tion; * * # but this rule is subject to many quali¬ 

fications. There may be such a degree of improbability 
in the statements themselves as to deprive them of 

4 b 
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credit, however positively made. The witnesses, though 
unimpeached, may have such an interest Jin the ques¬ 
tion at issue as to affect their credibility. * * * And, 
furthermore, it is often a difficult question to decide 
when a witness is, in a legal sense, uncontradicted. 
lie may be contradicted by circumstances as well a_s 
by statements of others contrary to his own. In such 
cases courts and juries are not bound to refrain from 
exercising their judgment, and to blindly adopt the 
statements of the witness, for the simple reason that no 


other witness has denied them, and that the character 
of the witness is not impeached.' That the circum¬ 
stances under which a note is negotiated may be suf¬ 
ficient to sustain a verdict against the holder’s posi¬ 
tive denial of notice has been frequently held. (Citing 
cases.) Speaking of this proposition in Hoffman v. 
Leibfartli, 51 Iowa, 711, Appx., 2 X. \V. 518, it is said: 
'It is not essential the knowledge of the plaintiff 
should have been established by direct testimony. It 


may be , established by circumstances and inference 
therefrom.’ (Citing cases.) 

“These authorities, and many others which might 
be cited, uphold with much unanimity the rule, as wo 
have stated it, that neither negligence, nor knowledge 
of suspicious circumstances, nor failure to inquire into 
the consideration, will in or of itself be bad faith in 
a holder of negotiable paper who purchases it in the 
ordinary course of business; but they are equally con¬ 
sistent in holding that the existence of such facts may 
be evidence of bad faith sufficient to take the question 
to the jury; and especially is this so where the burden 
is upon the holder to establish the innocent charade / 
of his purchase. Applying the law thus stated to the 
record in the instant case, we are of the opinion that 
the trial court erred in directing a verdict for the 
plaintiff.” (Italics ours.) 


The statutory provision primarily considered by the 
court in the okise of Link v. Jackson, 15S Mo. App. 63, was 
identical with our Code Section 1363. 
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That case involved an action on a promissory iiote given 
by the defendants to one Willard and endorsed bv him 
without recourse to the plaintiff, who alleged that he was 

a bona fide holder for value of the note in due course. The 

1 

answer of the defendants raised the issue of good faith and 
set up fraud and failure of consideration in the procure¬ 
ment of the note. The trial resulted in a verdict land judg¬ 
ment for tlie defendants, which was affirmed qn appeal. 
The evidence disclosed that Willard had obtained the notes 
of the defendants through a fraudulent scheme involved in 
the sale of a stallion. The plaintiff was acquainted with 
Willard and knew the horse involved, but there was no tes- 
timony to show that he was involved in the fraudulent 
scheme. The plaintiff’s evidence stood alone on the bona 
tides of the transfer of the notes, plaintiff claiming that he 
purchased the notes in good faith, before maturity, without 
knowledge of anv infirmitv and for a valuable consider- 
ation. He made no investigation whatever. At the close of 
all the evidence the plaintiff requested an instruction for a 
directed verdict, which the court overruled and submitted 
the case to the jury. The court said (p. 87) that “it is 
justice to the defendant, and it is no hardship to the plain¬ 
tiff, to require him to show, that in acquiring thje note he 
acted honestly and in good faith, and that he gave value 
for it.” 

The appe lant in that case, like the appellant herein, con¬ 
tended that 'is actual or constructive knowledge of the de¬ 
fective title had to be shown by the appellee. The court, 
in rejecting that contention, said (p. 89): 

“Nor is the contention of the plaintiff maintainable 
that in order to charge the holder with actual knowl¬ 
edge constituting bad faith it is necessary that the 
plaintiff should have specific knowledge of the infirm¬ 
ity in the note. (Citing cases.) 
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“Plaintiff cites authorities to the effect that the law 
presumes honesty and not dishonesty, good faith and 
not bad faith, and argues that by casting the burden of 
proof of good faith on the plaintiff he is required to 
prove his honesty and good faith contrary to the pre¬ 
sumption generally prevailing. While it is true that 
the law generally presumes honesty and not dishonesty, 
good faith and not bad faith, and that to hold other¬ 
wise would seemingly require the plaintiff to prove a 
negative, contrary to the usual rules of law, yet, in 
cases like the one under consideration , the burden is 
cast upon the plaintiff for the reason, heretofore 
stated, that he has peculiarly within his knowledge the 
circumstances surrounding the purchase of the note 
and what notice or knowledge he had at the time of its 
purchasers to its fraudulent origin. The objection of 
appellant that he is required to prove a negative in 
such case is not well taken. When the proof of fraud 
in the inception of the note is made, proof of his pur¬ 
chase without actual notice or knowledge becomes an 
essential fact of plaintiff's case, and when the plain¬ 
tiff's affirmative case requires proof of a negative fact 
or facts, he must carry that burden. (State to use v. 
Cellar, 50 Mo. 1. c. 394.) This is especially true in cases 
like the present where the facts concerning notice or 
knowledge are peculiarly within the breast of the plain¬ 
tiff.. (Winnhart v. Railway Co., 207 Mo. 1. c. 434, 105 
S. W. 1043.)” (Italics supplied.) 

It is, therefore, respectfully submitted that the law, and 

especially our Code, definitely puts the burden of proof 

upon the defendant to establish its good faith. The trial 

court was right in submitting to the jury the question of 

whether or not the defendant had sustained that burden of 

proof. By its verdict in favor of the plaintiff, the jury 

clearlv indicated that the defendant had failed to sustain 
» 

its burden of proof. 
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2. Inferences in Favor of Plaintiff. 

I 

At the close of all the evidence the defendant inoved for 


a peremptory instruction. Thereupon, the pla 


ntiff was 
favorablv 


entitled to have the evidence construed most 
to him, and he was also entitled to “the advantage of every 
inference fairly deducible from the testimony.” 

V V 

Riley Lumber Co. v. McHarg, 47 App. D. Cj 389, 390. 

In Beals v. Finkenbiner, 12 App. D. C. 23, 29, jthe court 
said: i 

i 

“In weighing testimony, we are not bound to believe 
a particular fact, testified to by one or more witnesses, 
simplv because thev mav not have been directly con- 
tradicted therein, or impeached generally by! evidence 
tending to show a want of reputation for veracity. 
The inherent probability or improbability of such a 
fact is to be tested by the unquestioned circumstances 
that surround the main transaction or occurrence, as 
well as by 4 the ordinary laws that govern human con¬ 
duct.’ Atlantic Works v. Brady, 107 U. S. J192, 203; 
Telephone Cases, 126 U. S. 567.” 

This language is approved in Thurston v. Mcliellan, 34 
App. D. C. 294, 303. 

In Gunning v. Cooley, 281 U. S. 90, the court s^id, at p. 
94: 


“Issues that depend on the credibility of w 


and the effect or weight of evidence are to be 1 


jitnesses, 
decided 

by the jury. And in determining a motion c^f either 
party for a peremptory instruction, the court assumes 
that the evidence for the opposing party proves all 
that it reasonably may be found sufficient to establish, 
and that from such facts there should be drawn in 
favor of the latter all the inferences that fairly are 
deducible from them.” 




In Adams Wash. & Georgetown R. R. Co., 9 App. D. C., 
26, 30, this Court held: 

“The provinces of the court and jury in the Federal 
judiciary system are separate and distinct, and the line 
of division between them must be carefullv observed. 
The ascertainment of this boundarv is often a matter 
of difficulty in a particular case, and when the difficulty 
arises doubts should be resolved in favor of trial bv 
jury, which is the constitutional right of every suitor 
in the courts of common law. 

“It is the province of the jury to determine the credi¬ 
bility' of the witnesses and the weight of the evidence 
under proper directions in respect to the principles of 
law applicable thereto. And the court is never justi¬ 
fied in directing a verdict except in cases where, con¬ 
ceding the credibility of the witnesses and giving full 
effect to everv legitimate inference that mav be do- 
duced from their testimony, it is nevertheless plain 
that the party has not made out a case sufficient in law 
to entitle him to a verdict and judgment thereon. 
Stated in many different ways, this, we think, is sub¬ 
stantially the doctrine of the adjudged cases that con¬ 
trol in this jurisdiction.” (Citing cases.) 

Appellant quotes one sentence from the case of Ferreyros 
v . Fox Theatres Corp., 63 App. D. C. 3, 4. The sentence 
immediately following the one quoted by appellant reads 
as follows: 

“On the other hand, it is also the rule that on a ques¬ 
tion as to the existence of negligence, if the facts arc 
such as that fair-minded men might honestlv draw 
different conclusions from them, the question is not 
one of law but of fact to be settled by the jury. Gun¬ 
ning v. Coolev, 281 U. S. 90, 94, 50 S. Ct. 231, 74 L. Ed. 
720.” 

With everv inference to be drawn in favor of the 
plaintiff, 
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i 

i 


“it is proper to search the record and ascertain, from 
the most favorable view of the evidence if a|ny reason¬ 
able theory exists upon which the verdict <|>f the jury 
can be sustained.” 

B. & 0. R. R. Co. v. Griffith, 34 App. D. C. 469, 474. 

3. Question of Fact for Jury. 

! 

Whether the appellant acted in good faith, (whether it 
had “actual knowledge” of the defect in the title; of Swart- 
zell, Rheem & Hensey Co., or whether it had “knowledge 
of such facts that his (its) action in taking the instrument 
amounted to bad faith” all involved scienter, and were, 
therefore, questions of fact for the jury. 

As said in Goodman v. Simonds, 20 How. 343, 366, 

“And the question whether the party had such 
knowledge or not, is a question of fact for the jury, 
and, like other disputed questions of scienter, must hr 
submitted to their determination, under the instruc¬ 
tions of the court; and the proper inquiry is, did the 
party, seeking to enforce the payment, have knowledge, 
at the time of the transfer, of the facts and circum¬ 
stances which impeach the title, as between antecedent 
parties to the instrument? and if the jury find that 
he did not, then he is entitled to recover, [unless the 
transaction was attended by bad faith, even though 
the instrument had been lost or stolen. Every one 
must conduct himself honestly in respect to the ante¬ 
cedent parties, when he takes negotiable paper, in order 
to acquire a title which will shield him against prior 
equities. 

“While he is not obliged to make inquiries, he must 
not wilfully shut his eyes to the means of knowledge 
which he knows are at hand, as was plainly | intimated 
by Baron Parke, in May v. Chapman, 16 Me^. & Weis. 
355, for the reason that such conduct, whether equiva¬ 
lent to notice or not , would he plenary evidence of had 
faith.” (Italics ours.) 
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A further iconsideration of the record will disclose that 
the trial court was right in submitting this case to the jury. 

On January 6, 1931, Lawson had received the letter from 
Swartzell, Rheem Hensev Co. advising that the notes 
secured by a prior trust of $650,000 on Lot 119 in Square 
375 had been paid and cancelled as to $613,500, “leaving 
a balance of $36,500 which, though paid, have not been 
presented for collection and cancellation” (Rec. 42). It 
will be noted that the name of the maker of that released 
trust was not mentioned in the letter. Neither was the 
name of the building mentioned. Yet on January 6, 1931, 
shortly after the receipt of that letter by Lawson, he “hap¬ 
pened'’ to be in the collection cage of the Bank and “quite 
by accident” he “came across” a note secured on Lot 119 


in Square 375, and “that immediately attracted” his at¬ 
tention (Rec. 37, 45). Whether that be true or not he knew 
then that the! trust securing this note had been released. 
He knew then that Swartzell, Rheem & Hensev Co. had in 
writing (letter of January 6) guaranteed its payment. But 
he did not have the note presented for payment. Present¬ 
ing the note for payment would have been the regular and 
ordinary procedure for a bank. 


Instead, Lawson immediately requested the Trust De¬ 
partment to give him a list of all the deeds of trust which 
had been issued through the office of Swartzell, Rheem & 
Hensey Co. securing notes which were then held in the 
Bank’s Trust Department (Rec. 37). Why did Lawson want 
that list ? And why did he not present the Woods note for 
payment? Unquestionably, the situation was unusual, be¬ 
cause Lawson spent parts of two days at the office of the 
Title Company of which he was a director, personally mak¬ 
ing a search of the records to ascertain how many of the 
deeds of trust shown on that list had been released (Rec. 
31). Lawson,j a Vice-President of the Bank, and its Real 
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Estate Officer, would not entrust so important a matter 
to his own Title Company. 

As a result of his personal search, Lawson fecund that at 
least twelve out of the twenty deeds of trust shown on the 
list had been released of record, without the knowledge of 
the Bank. Lawson testified (Rec. 40): 


“On the 7th or 8th of January, I had knowledge that 
Swartzell, Rheem & Hensey Co. had on at least twelve 
occasions put releases of record months before Janu- 
arv 9, 1931; and I knew on the 7th or 8th of Januarv 
that the moneys derived by Swartzell, Rheem & Hen¬ 
sey Co. through those released notes had not been paid 
over to the holders of those notes in our Trust De¬ 
partment, or The Washington Loan and Trust Com¬ 
pany as trustee or agent or executor, in our Trust De¬ 
partment. I knew that on the 7th or 8th of January; 
and up to that time I knew that it involved something 
like $156,000; and even though it involved that large 
sum of money and even though I knew that the Swart¬ 
zell , Rheem cC Hensey Co. had released a dozen or 
more of these deeds of trust , I never asked Mr. Rheem 
once into what he had reinvested, our money, and that 
even in the face of the fact that he had told me when 
I demanded the cash that he did not have it.” (Italics 
ours.) 

Even after discovering that the Trust Department held 
$156,000 in unpaid released notes, none of those notes were 
presented for payment. 

Instead, on Januarv ninth, the dav after the discovery 
of the released trusts, Lawson telephoned Rheem to come 
to the Bank but he said nothing about the released notes. 
At the Bank, Lawson told Rheem of the discovery of the 
released trusts, and showed him the list. Rheem admitted 
that it was correct. (Rec. 31) Lawson demanded the 
money for the released notes. Rheem replied, “I have not 
the money; I have reinvested it” (Rec. 38). Lawson did 
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not demand payment out of the loan of $500,000 made to 
Swartzell, Rheem & Hensey Co. just three days before. 
Lawson did not ask Rheem when, where or how this large 
sum had been “reinvested’’ (Rec. 40), or any of the con¬ 
ditions or circumstances of such ‘ 4 reinvestment.’’ (Rec. 52) 

He did not ask bv what authority Rheem had “reinvested” 

* •> 

the Bank’s trust funds. Lawson did not ask Rheem any¬ 
thing . (Rec. 3S) Instead, he “wilfully shut his eyes to the 
means of knowledge” which he knew were at hand. (Good¬ 
man v. Simonds, supra.) Lawson was anxious only to get 
the “reinvestments” regardless of what they were. (Rec. 
40) In this connection, the following colloquies occurred 
at the trial: 

“Q. Regardless of what they were, or whose they 
were ? 

A. Not whose tliev were. 

Q. You did not make any inquiry as to whose they 
were ? 

A. No, sir. 

Q. You did not ask Mr. Rheem, did you, when he 
sent those motes down, where he had gotten them? 

A. No. I assumed they were his own. 

Q. You as sinned that? 

A. Yes. 

Q. But you did not ask him the question, did you? 
A. No, sir. 

i (Rec. 40-41.) (Italics supplied.) 


Q. But you did not want to know into what he had 
reinvested ,the money, nor when, did you, at that time, 
on January 9th? 

A. I didn’t say that I wanted to know. 

Q. Why didn’t you ask him? 

A. I did not know if he had the information or not. 

Q. You testified yesterday, did you not, that you did 
not ask him? 
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A. Probably I did. 

Q. That was the truth, wasn’t it, Mr. Lawson? 

A. Yes, sir. 

Q. So you didn’t ask him? 

A. Probably not. 

* 

Q. Why didn't you ask him? 

A. Because, as I explained a moment ago, I was 
anxious to get the reinvestments, if lie had invested it; 
I eould not yet the money and I ivas anxious to yet 
the investments , whatever character they were. 

Q. You were anxious to get the investments what¬ 
ever character thev were? 

A. Yes, sir. 

(Rec. 52-53.) (Italics supplied.) 

Surely, such testimony does not indicate a transaction 
“in due course.” 

Although Lawson knew that twelve or thirteen trusts 
had been surreptitiously released, he listed only seven in 
the letter of January 9 which he sent Rheem, which letter 
concluded with the statement, “I hope you will be able to 
arrange this matter on Monday (January 12) without fail” 
(Rec. 32). The released Schladt trust was not mentioned 
in the letter, although Lawson had the information con¬ 
cerning it (Rec. 46, 47). If Rheem had “reinvested” the 
Bank’s trust funds, whv did he need several daks to “5c 
able to arranye” the matter of sending those “reinvest¬ 
ments” to the Bank? The answer to that question is not 
in the record. 

At ten-thirty on the evening of January 12, B rewer, the 
Second Vice-President of Swartzell, Rheem & Hensev Co. 
called Lawson at his home to tell him that the reinvest¬ 
ments would be delivered the next day.” Lawson could 
then have learned from Brewer something of the so-called 
“reinvestments,” but again he wilfully shut his eyes. Law- 
son had never had a transaction similar to this orje. It was 
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unusual for him to be called up at night, relative to the 
‘‘reinvestment’’ of the Bank’s trust funds. He so testified: 

“As to whether in all of my real estate experience 
have I ever had a transaction like this one, regarding 
the released trusts, regarding the fact that a man came 
to me and told me when I demanded $156,000, and he 
told me he could not pay me, I took his word, my an¬ 
swer is, *No, sir, I had never had a similar transac¬ 
tion (Rec. 41.) (Italics ours.) 

The whole transaction relating to these so-called “rein¬ 
vestments’’ was unusual, and not in “due course.” Law- 
son admitted that when he testified (Rec. 57): 

“7 said I had never had any such transaction as that 

before. I recall that. As to whether I did ever have 

a transaction before in which we merely accepted a 

reinvestment which was made by someone else, or 

whether thev were loans which we made for our com- 
* 

pany, we have never accepted investments other than 
made by ourselves without an examination. When we 
made our own investment, we absolutely made our own 
examination and investigation. This case was different 
from cases I had engaged in before.” (Italics ours.) 

At the time the “pile of notes” aggregating $215,000 was 
delivered to appellant on January 13th, it knew that the 
Schladt deed of trust had been released in June, 1929. 
Allegedly, the “reinvestment” of the proceeds of the re¬ 
leased Schladt trust was in the Shoreham note. But that 
note was not made until April 18, 1930, ten months after 
the release of the Schladt trust. Yet the Schladt notes, 
then in the possession of defendant, bore endorsements of 
payments of interest to defendant’s testatrix as of July 
30, 1929, January 30, 1930, and July 30, 1930. 

All of these dates are significant when considered in con¬ 
nection with the dates shown on the statement (Rec. 34) 
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clipped to the Shoreham note at the time of its delivery 
to the defendant. 

That statement showed that interest on the Shoreham 
note had been paid to October 18, 1930. If the proceeds of 
the released Schladt trust had been 44 reinvested’’ in the 
Shoreham note, who received payment of that instalment 
of interest due October 18, 1930? The defendant was the 
executor of the Hercus Estate at that time, and it knew 
that it had not received that interest payment. The entry 
on the statement directed attention to the fact that that 
interest had been paid. Under the circumstances, the entry 
required some explanation. None was given and none was 
sought. Disclosure would have revealed that Mr. Cowgill, 
plaintiff’s intestate, had received that interest on October 
16, 1930 (Rec. 26). 

Furthermore, the statement also showed that interest on 
the Schladt notes had been paid to July 30,1930. Certainly 
the defendant Bank must have realized when it received the 
Shoreham note and statement on January 13th, that if the 
proceeds of the Schladt trust (received by Swartzell, Rheem 
and Hensev Co. at the time of the release in Jupe, 1929), 
had been 44 reinvested” in the Shoreham note of April 18, 
1930, interest on the Schladt notes would have ceased and 
that the interest on the Shoreham note would tyave been 
paid to the defendant on October 18, 1930. Lawson knew 
on January 6th or 7th, 1931, that the Schladt t[rust con¬ 
tained a specific provision to 44 stop interest” after the 
release of that deed of trust (Rec. 44-45). Law^son knew’ 
on January 6th that Rheem was a defaulter and had re¬ 
ceived payment of the Woods notes, but had not paid the 
proceeds to the defendant Bank as the holder of that note. 
He knew from his examination of the records at the Title 
Company that Rheem had repeated that defalcation on at 
least twelve separate deeds of trust. Lawson hail learned 
from Rheem on January 9th, that the latter knew of more 
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unpaid released notes, held by the Bank’s Trust Depart¬ 
ment, than did Lawson (Rec. 33). The statement accom¬ 
panying the Shoreham note showed that the proceeds from 
the Schladt trust could not have been “reinvested” in the 
Shoreham note. Lawson must have known as a fact that 
there had been no “reinvestment.” Yet he “assumed” 
that the notes, aggregating $215,000, belonged to Rheem 
and Lawson “did not make any inquiry as to whose they 
were” (Rec. 40). 

This is a further illustration of the irregularity of the 
whole transaction, putting the defendant upon notice and 
inquiry. It warrants the application of the test laid down 
by this court in Howell v. Commercial National Bank, 40 
App. D. C. 370, 376: 


“This amounts to a contention that the transaction 
was so irregular upon its face as to put the plaintiff 
upon notice and inquiry. The test is, ‘would a business 
man of ordinary intelligence and capacity receive com¬ 
mercial paper, when offered for the purposes for which 
this was transferred, as money, and upon its credit 
part with his property? Or would he at once suspect 
the integrity of the paper itself, and the credit and 
standing of the party offering it?’ Roberts v. Hall, 
37 Conn. 2;05, 9 Am. Rep. 308. See also 7 Cyc. 924.” 


When Lawson received the Shoreham notes he knew that 
they were secured on an uncompleted unit of the Shoreham 
Hotel, and that they were a part of a total construction loan 
of $1,650,000. But he made no effort to ascertain how much 
had been advanced against that loan. He could not tell, 
when he received those notes, whether there was enough 
money to complete the structure. And he made no inquiry. 
He made no appraisement (Rec. 51). He testified (Rec. 51): 

“As a matter of fact, as a cautious banker, business 
man and lawver, I alwavs send out to the site where we 
are making our construction loan to be sure that on the 
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date we record our deed of trust no work jhas begun. 
We do not get affidavits; we make our owii investiga¬ 
tion. The Shoreham Hotel was a large operation. One 
unit was up and they were putting up the other unit; 
and I made no inquiry at all as to whether or not the 
deed of trust had been recorded before tli§ construc¬ 
tion work started on the second unit. I nev'pr did that 
before in any other transaction.” (Italics burs.) 


Defendant had never before accepted investni 


out examination, other than those made by itself. Lawson 


ents with- 


absolutelv 
This case 


and Law 


said, “When we made our own investment, we 
made our own examination and investigation. 

2 vas different from cases 1 had engaged in before.” (Rec. 
57). 

The circumstances surrounding the preparation and ex¬ 
ecution of the letter dated January 15, 1931 (Recj. 49), pre¬ 
sented facts from which a jury might well conclude that 
the defendant acted with guilty knowledge at tie time of 
the delivery of the notes. 

It will be recalled that Messrs. Larner, Peter 
son, all lawyers, collaborated in the drafting of that letter. 
It was not written on the Bank’s usual business stationery. 
It was written on blank paper (Rec. 49). Why this was 
done was not explained. 

So far as the records shows, no one in the Banli had been 
in communication with Mrs. Rowe. No evidence was of 
fered that she had participated in any manner in 
action. Messrs. Larner, Peter and Lawson knew 
son, and not Mrs. Rowe, had requested the delivery of the 
“reinvestments.” Yet the letter says that the notes had 
been sent to the Bank at the request of Mrs. Rowp and Mr. 
Rheem. This was contradicted by Lawson’s letter of Jan¬ 
uary 9th (Rec. 32). 

And if the transaction were bona fide, why did Messrs. 
Larner, Peter and Lawson have Mrs. Rowe and hbr son say 


the trans- 
that Law- 
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in their letter: “We relieve you of all responsibility for 
making this investment”? It was not shown that similar 
authorization and release of responsibility had ever before 
been obtained by the Bank from these beneficiaries. Was 
not the jury entitled to decide from the evidence that this 
extraordinary precaution was taken in this instance be¬ 
cause of the unusual character of the transaction, and be¬ 
cause the appellant realized that it could not maintain a 
position as a “holder in due course”? That it sought to 
be relieved of responsibility for taking these Shoreham 
notes under the circumstances? 


In additions to the pertinent language in Goodman v. 
Siinonds, .supra, and Howell v. Commercial National Bank, 
.supra, the principles of law applicable to this case are well 
summarized in the following citation from 3 R. C. L. 1040: 


“A broader view, and it would seem a better one, is 
that upon proof of fraud or illegality, an obligation is 
imposed on the plaintiff to prove that he came fairly 
into possession of the instrument under such circum¬ 
stances as entitle him to recover. Evidence that the 

note was taken for value before maturitv will not meet 

* 

the requirement. The plaintiff cannot prove himself 
a bona fide purchaser of the note merely by showing 
that he paid value for it before maturity. He must go 
further, and show that he had no knowledge or notice 
of the fraud. Specifically lie must disclose the facts 
and circumstances under which he acquired the paper. 
It is ordinarily to be expected, in these cases , that the 
purchaser will testify to his good faith and want of 
notice , and the defendant is compelled to rely upon cir¬ 
cumstantial evidence to rebut such showing. Whether 
the plaintiff has sufficiently satisfied the burden resting 
upon him, and made good his claim to be an innocent 
purchaser, is therefore a question for the jury, save in 
those instances where the testimony is not only con¬ 
sistent with the good faith of such purchase, but is such 
that no fair-minded person can draw any other infer- 
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ence therefrom. A categorical denial of notice or 
knowledge is something which in many, if not in most, 
instances cannot be opposed by direct proo:^; and the 
credibility of the witnesses, their interest i 4- the case, 
the reasonableness or unreasonableness of their state¬ 
ments, the time, place and manner of the transaction, 
its conformity to or its departure from the ordinary 
methods of business and all the other facts and circum¬ 
stances which, though of slight moment in them selves, 
yet, when talien together, give character and color to 
the purchase under inquiry, constitute a showing which 
the court cannot properly pass upon as a matter of 
law. Observing this principle, it has frequently been 
held that a denial of notice by the purchaser, though 
lie be uncontradicted by any other witness, is not suf¬ 
ficient to justify a directed verdict in hi£ favor.’’ 
(Italics ours.) 

In the case of Hopper v. Morgan Co., 156 Fetj. 525-530, 
the court hold that a “wilful evasion of knowledge of the 
facts will be sufficient to defeat recovery,” and that “bad 
faith may be shown by a wilful disregard of aijd refusal 
to learn the facts when available and at hand.” (Citing 
Goodman v. Simonds, supra, and other leading cases in the 
Supreme Court of the United States.) 

Continuing, the court said: 

“A person about to take a negotiable promissory 

note cannot wilfullv shut his eves to information or 

•» * 

means of information or knowledge which he knows 
are at hand. He cannot wilfully evade knowledge 
which he knows, or has reasonable cause to think, 
would show a defect in the note or want of title. 
He must act in good faith, not in bad faith. Circum¬ 
stances may be such as to impose an acting duty of 
inquiry and investigation, and, if such duty is not per¬ 
formed, it may be conclusive evidence of bad faith; 
that is, the law may charge the party with knowledge 
which was at hand, available, and to which h6 wilfully 
shut his eyes; that is, he might have known me truth, 
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ought to have known the truth, had good reason to 
suspect the truth, and did, hut wilfully refused to be¬ 
come fully acquainted with it. Hazelhurst v. The Lulu, 
10 Wall. 192, 201, 19 L. Ed. 906; Doe v. Northwestern 
Coal & Transportation Co. (C. C.) 78 Fed. 62, 68; Atlas 
National Bank v. Holm, 71 Fed. 489, 491, 19 C. C. A. 
94: affirmed in Holm v. Atlas National Bank, 84 Fed. 
119, 28 C. C. A. 297.” (Italics ours.) 

Finally, in the case of Lytle v. Town of Lansing, 147 U. S. 
59, at page 71, the court said: 

“No rule of law protects a purchaser who wilfully 
closes his ears to information, or refuses to make in¬ 
quiry when circumstances of grave suspicion impera- 
tivelv demand it.” 

4. Credibility of Witnesses. 

Appellant founded its case on the testimony of Mr. Law- 
son. its Vice-President and Real Estate Officer. His inter¬ 
est was manifest throughout the transaction and through¬ 
out the trial. 

Messrs. Marbury, Irelan and Amiss testified for the de¬ 
fendant, chiefly concerning routine matters handled bv them 
as employes in the Trust Department after the delivery 
of the Shoreham notes. 

The credibility of these witnesses, and particularly of 
Lawson, was for the t iurv. His motive and incentive, and 
the weight to be given his testimonv were likewise for the 

o o ^ 

jury. 

“The testimonv of the cashier of the bank that he 
or the bank purchased the note for value, before ma¬ 
turity, even though he be not disputed by any other 
witness to the transaction, is not necessarily sufficient 
to enable the court to say, as a matter of law, that he 
received it in good faith. Such evidence does not nega¬ 
tive notice or knowledge on part of other officers of the 
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bank. Moreover, the hank, being an interested party, 
the credibility of the testimony of the cashier was a 
matter for the jury to pass upon, in the light of all the 
facts and circumstances surrounding the matter under 
inquiry. In Joy v. Diefendorf, 130 N. Y. 6, 27 Am. St. 
Rep. 484, 28 N. E. 602, the plaintiff sought, \>y his own 
evidence, to prove the circumstances attesting good 
faith of his possession of the note; and in Canajoharie 
Nat. Bank v. Diefendorf, 123 N. Y. 191, 10 L. R. A. 676, 
25 N. E. 402, the bank gave like evidence by : ts cashier, 
and it was held in each case that even though undis¬ 
puted, the credibility of such evidence, and its suf¬ 
ficiency to satisfy the burden of proof resting upon the 
plaintiff, were matters for the jury, and not a question 
of law, to be disposed of by the court. See also El- 
wood v. Western U. Teleg. Co., 45 N. Y. 549, 6 Am. 
Rep. 140. (Italics ours.) 


“While it is not to be presumed that a witness will 
testify falsely, yet it may be presumed that the testi¬ 
mony of a party will more or less be colored by his 
interest or bias; and, generally speaking, where such 
testimony is offered to overcome an unfavorable pre¬ 
sumption of law or evidence, or to satisfy the burden 
of proof which the law casts upon him, the question 
as to his credibility and of the weight and effect of his 
testimony is for the .’jury.” 

McICnight v. Parsons, 136 Iowa 390; 22 L. R. A. 

(N. S.) 718, 722, 723. 

See also Link Jackson, supra. 

Merchants’ National Bank v. Haverhill Iron Works, 159 
Mass. 158, involved the bona tides of the holder of a promis¬ 
sory note. The president and cashier of the plaintiff bank 
testified that the bank took the note before maturity, for 
value and in good faith. No evidence was introduced by de¬ 
fendants to contradict them. A directed verdict for the 
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plaintiff was reversed on appeal, ‘‘because of the error in 
taking the case from the jury,” the court holding: (P. 160.) 

“There was evidence tending to show that the note 
was put into circulation fraudulently by the Potter- 
Lovell Cqmpany, which received it from the defendant. 
The plaintiff was bound to show, therefore, that it took 
the note in good faith and for value before maturity. 
Emerson v. Burns, 114 Mass. 348. Sullivan r. Langley, 
120 Mass. 437. The president and cashier of the plain¬ 
tiff bank testified that such was the fact. The defend¬ 
ants introduced no testimonv to contradict those offi- 

• 

eers, but claimed the right to go to the jury on the 
question whether the plaintiff took the note for value 
and without notice of the fraud. The court, however, 
ruled, as [matter of law, that the plaintiff was entitled 
to recover, and directed a verdict for the plaintiff. 
AVe think this was error. The jury may have disbe¬ 
lieved tin* president and cashier, or have believed them 
only in part, and may have been satisfied on all the 

evidence that thev either had notice or did not take 

%■ 

the note for value before maturitv. Thev were not 
bound, as matter of law, to believe the president and 
cashier, though their testimony was uncontradicted. 
Twombly v. Monroe, 136 Mass. 464.” 

The foregoing principles are ably discussed in the cases 
of: 


Mutual Investment Co. v. Shull, 29 F. (2d) 830 (C. 
C. A. 1928): Canajoharie Nat. Bank v. Diefendorf, 
123 X. Y. 191, 25 N. E. 402, 10 L. R. A. 676; Joy v. 
Diefendorf, 130 X. Y. 6; 2S X. E. 602; Barre Trust 
Co. v. Ladd, 154 Atl. 6S0 (Vt. 1931). 

o. Failure to Produce Witnesses. 

It is manifest from Lawson’s testimony that Messrs. 
Larner and Peter had knowledge of the transaction in¬ 
volved in the delivery of the Slioreham notes. Both prior 
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and subsequent to Rheem’s being called to thb Bank on 
January 9, Messrs. Larner, Peter and Lawsoju had dis¬ 
cussed the whole situation. (Rec. 38, 40, 48) pffiese three 
officers of the Bank also collaborated in drafting the letter 
of January 15, which was signed by Mrs. Rowe and Mr. 
Rheem. 

Furthermore, the record frequently disclose^ that Mr. 
Baden, the defendant’s Trust Officer, participated in and 
had knowledge of various aspects of the transaction. (Rec. 
39, 54, 62.) 

Neither Larner, Peter nor Baden were called as wit¬ 
nesses by the defendant, nor their absence explained. 

The failure to produce these witnesses subjected defend¬ 
ant’s testimony to the suspicion that the evidence of these 
witnesses, if produced, w’ould have been adverse to the 
defendant’s case. 

Chesapeake Beach R. R. Co. v. Brez, 39 i^pp. D. C. 

58, 71. | 

The New York, 175 U. S. 187, 204. 

Appellant’s Authorities. 

Having in mind the facts of this case, the inapplicability 
of appellant’s authorities becomes manifest. 

Appellant relies upon the case of Counselman v. Pitzer, 
63 W. L. R. 838, recently decided by this Court. There, how¬ 
ever, the good faith of the purchaser of the note wras not 
involved or questioned. Pitzer had purchased the notes in 
the ordinary course of business, for full value and in good 
faith. He had no knowledge of any facts showhnjg that his 
action in taking the notes amounted to bad faith, No wil¬ 
ful ignorance could be imputed to him. Actually, this court 
determined from the facts that “Pitzer acted in good faith 
and without negligence.” The court, in quoting from 
National Safe Deposit Co. v. Hibbs, 229 U. S. 391, showed 



36 


that in that case the stocks had been delivered “to a broker 
who, in the ordinary course of business, and in good faith, 
sold them to third parties for full value and paid over 
the proceeds’’ to the Bank’s unfaithful agent. The trans¬ 
action had everv earmark of genuineness and good faith, 
and the question of the mala tides of the broker was not 
involved. 


Finally, since both plaintiff and defendant in the Coun- 
selman case moved for directed verdicts, they submitted to 
the trial judge “the determination of the inferences proper 
to be drawn” from the evidence. In the case at bar, how¬ 
ever, appellee respectfully insists that “the inferences 
proper to be drawn” from the evidence were properly sub¬ 
mitted to the jury. 

Appellant, refers to the case of Shaw v. Merchants’ 
National Bank of St. Louis, 101 U. S. 557, a case involving 
a bill of lading. In this case Shaw et al. bought cotton from 
Miller & Brother; no bill of lading or other written evi¬ 
dence of title was exhibited to them. The cotton, however, 
was represented by a bill of lading given to Norvell & Co., 
and by them endorsed to the Bank to secure the payment of 
an accompanying discounted time draft. The court said 
(P. 562): 


“That endorsement vested in the Bank the title to the 
cotton, as well as to the contract. While it there con¬ 
tinued, and during the transit of the cotton from St. 
Louis to Philadelphia, the endorsed bill of lading was 
stolen bv one of the firm of Kuhn & Brother, and by 
them endorsed over to Miller & Brother, for an ad¬ 
vance of $8,500. The jury has found , however, that 
there was no negligence of the Bank or of its agents 
in parting with possession of the bill of lading, and 
that Miller & Brother knew facts from which they had 
reaso?i to believe it ivas held to secure the payment of 
an outstanding draft; in other words, that Kuhn & 
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Brother were not the lawful owners of it, and had no 
right to dispose of it. 

“It is therefore to be determined whether Miller & 
Brother, by taking the bill of lading from Kuhn & 
Brother, under these circumstances, acquired thereby 
a good title to the cotton as against the Baiik.” 

Under the law of Missouri, where the bill was given, and 
under the law of Pennsylvania, where the cottcn was de¬ 
livered, bills of lading were declared to be negotiable by 
endorsement and delivery. The court then discusses the 
difference between the negotiability of a bill of lading and 
the negotiability of a promissory note, and concluded that 
the reasoning in connection with a note would have no ap¬ 
plication to the case of a lost or stolen bill of lading, and in 
conclusion on this phase of the case, said (P. 566): 

“We think, therefore, that the rule asserted in Good¬ 
man v. Harvey, Goodman v. Simonds, Murray v. Lard- 
ner (supra), and in Phelan v. Moss (67 Pa. St. 59), is 
not applicable to a stolen bill of lading. At least the 
purchaser of such a bill, with reason to bcjlieve that 
his vendor was not the owner of the bill, or tlhat it was 
held to secure the payment of an outstanding draft, is 
not a bona fide purchaser, and he is not entitled to hold 
the merchandise covered by the bill against its true 
owner. In the present case there was more than mere 
negligence on the part of Miller & Brother, ipiore than 
mere reason for suspicion. There was reason to believe 
Kuhn & Brother had no right to negotiate the bill. 
This falls very little, if any, short of knoufiedge. It 
may fairly be assumed that one who has reason to be¬ 
lieve a fact exists, knows it exists.. Certainly, if he be 
a reasonable being.” (Italics ours.) 

The next case referred to in appellant’s brief is that of 

Murray v. Lardner, 2 Wall. 110, decided in 1865. The trial 

court had erroneously charged the jury that it wa^ for them 

to sav “whether there were such circumstances of the char- 
•/ 
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acter which I have described to you as would warrant the 
inference that there was ground of suspicion , and that he 
should have made further inquiry as to the character of 
the paper.” 

Xo such instruction is involved in the case at bar. The 
court’s charge is not in the record, nor does it appear that 
any exception was taken to the charge. In such circum¬ 
stances, “this court is bound to assume that the charge 
fully and correctly instructed the jury upon the law of the 
case.” Harrod v. United States, 58 App. D. C. 254, 255, 
29 F. (2d) 454, 455; Brown v. United States, 59 App. 
D. C. 57. 

It will be noted from the quotation appearing on page 47 
of appellant’s brief, that the court says, “The burden of 
proof lies on the person who assails the right claimed by 
the party in possession.” But appellant, on page 49 of its 
brief, concedes that the Code of Law of the District of Co¬ 
lumbia, Section 1363, places the burden of proof upon the 
defendant herein. (Appellant has inadvertently cited Sec¬ 
tion 1360.) 

In the course of its opinion in the Murray case the court 
said (P. 121): 

“The rule may perhaps be said to resolve itself into 
a question of honesty or dishonesty , for guilty knowl¬ 
edge and ivilful ignorance alike involve the result of 
bad faith. They are the same in effect. Where there 
is no fraud there can be no question. The circum¬ 
stances mentioned, and others of a kindred character, 
while inconclusive in themselves, are admissible in evi¬ 
dence, and fraud established, whether by direct or cir¬ 
cumstantial evidence, is fatal to the title of the holder.” 
(Italics ours.) 

In the case at bar the trial court properly left to the jury 
the question of the honesty or dishonesty, the guilty knowl- 
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edge or wilful ignorance of the appellant, as required under 
the principles laid down in Goodman v. Simonds, supra, 
and repeatedly reaffirmed by the Supreme Court of the 
United States. 

The rule laid down in the case of Hotchkiss t. National 
Shoe and Leather Bank, 21 Wall. 354 (1875), placing the 
burden of proof on “the assailant of the title” of the holder 
of the note has been changed bv Code Section 1363. 
It will be noted from the facts in that case that the Bank 
had taken the bonds in the regular course of business, for 
value and in good faith. It was not claimed that kvlien they 
took the bonds the defendant had notice of apv circum- 

r 

stances outside of the instruments themselves to throw 
doubt upon the title of the holder. The court again re¬ 
asserted the doctrine that bad faith w r ould be implied from 
guiltv knowledge or wulful ignorance. 

In order to better understand the issue before the Su¬ 
preme Court in the case of Marine National Exchange Bank 
v. Kalt-Zimmers Manufacturing Company, 293 tT. S. 357, 
it will be necessarv to consider the decision of the Circuit 
Court of Appeals, reported in 70 F. (2d) 815. 

The Marine National Exchange Bank and another bank 
petitioned the Referee in Bankruptcy of the firm of Hackett- 
Ploff and Thiermann, Inc., for permission to sell certain 
bonds issued by Kalt-Zimmers Manufacturing Co. These 
bonds had been pledged to the Banks by the Hackett firm, 
who were trustees under a deed of trust securing the bond. 
The Referee granted the permission. The District Court 
reversed the decision of the Referee without passing on the 
negotiability of the bonds, but holding that the B^nks were 
not holders in due course. 

The Banks insisted that this ruling was contrary to the 
interpretation placed upon the Wisconsin statute by the 
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Supreme Court of Wisconsin in Pollard v. Tobin, 211 Wise. 
405. The Circuit Court of Appeals held (P. 818) : 

44 The federal courts are not bound bv a decision of 

a state court in the interpretation or application of a 

provision of a uniform law contrary to the weight of 

authoritv as established bv decisions of other states. 
• • 

Commercial Xat. Bank r. Canal-Louisiana Bank & 
Trust Co., 239 U. S. 520, 36 S. Ct. 194, 60 L. Ed. 417, 
Ann. Cas. 1917 E, 25. We think the decision of the 
Wisconsin Supreme Court in the Tobin case is con¬ 
trary to the weight of authority throughout the 
states/’ 

Relative to the doctrine laid down in Pollard v. Tobin, 
the Supreme Court of the United States said (P. 365): 

“We are not required for present purposes to ap¬ 
prove this doctrine or disapprove it. Enough that we 
accept it as the law of the Wisconsin courts.” 

It then reversed the Circuit Court of Appeals upon the 
authority of Burns Mortgage Co. v. Fried, 292 U. S. 487, 
in which it had held that in a federal court, “the law must 
be given the, meaning and intent attributed to it by the 
highest court of the state, as if the state court’s decision 
were literally incorporated into the exactment, whatever 
the federal tribunal’s opinion as to the correctness of the 
said court’s views.’’ 

The case of White-Phillips Co. v. Graham, 74 F. (2d) 
417, was an equity suit, and therefore no jury question 
was involved. The question there was whether the mere 
receipt of a circular reporting stolen municipal bonds 
brought notice to a broker in whose offices such circulars 
were carelessly handled and forgotten, but who had paid 
full value for the stolen bonds, without knowledge that 
thev were stolen. The Court found as a fact that the 
broker did not have actual knowledge of the defect in the 
title to the bonds it had purchased, and that it did not have 
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knowledge of such facts that its action in purchasing the 
bonds amounted to bad faith. 

i 

The judgment of the Circuit Court of Appeals was af¬ 
firmed by the Supreme Court of the United States in Gra¬ 
ham v. White-Phillips Co., 80 L. Ed. 62, wherein the court 
said that the bonds “mere purchased for a fair price in the 
ordinary course of its business by respondent’s; Chicago 
office from Connolly, listed dealer at St. Paul, Minnesota. 
No circumstance suggests conscious wrongdoing by the pur¬ 
chaser.” 

The Court held that the Circuit Court of Appeals rightly 
concluded when 

“It ruled that, as a purchaser of negotiable instru¬ 
ments in good faith, before maturity and for) a valua¬ 
ble consideration, respondent should be protected 
against a charge of bad faith which has no fact sup¬ 
port other than the receipt of a notice circulated gen¬ 
erally among dealers which stated that certain bonds 
of a large issue had been stolen.” 

Appellant not only cites the case of Crittenden v. 
Widrevitz, 272 Fed. 871, but quotes the opinion in toto. 
The evidence disclosed that plaintiff’s husband, Mr. 
Widrevitz, met one Sugarman, an acquaintance of long 
standing, and Sugarman asked Widrevitz to loan him 
$10,000, offering certain bonds as collateral. Widrevitz 
asked the Bank’s representative as to the valu^ of the 
bonds and lie also consulted a brokerage firm. He then 
made the loan and took the bonds as collateral security. 
The bona fides of the transaction was not even questioned. 
It later developed that the bonds had been stolen, and al¬ 
though notice to that effect had been published, t|ere was 
no evidence to show that Widrevitz ever had knowledge of 
this notice. The court properly held that he did tiot have 
to make inquiry as to whether the notice had bien pub¬ 
lished. There ivas no evidence whatever of bad faith on the 
part of Widrevitz. The plaintiff sought to have the court 
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infer bad faith from the mere fact that the Bank had re¬ 
fused to make Sugarman a loan, but the basis of that re¬ 
fusal, as stated by the Bank’s officer, was that Sugarman’s 
credit at the Bank was bad; that his checks often overdrew 
the amounts on deposit to his account; and for this reason 
business with Sugarman was undesirable to the Bank. 

In the last, paragraph of that case the Court summarizes 
the whole situation in the following language (P. 874): 

“There were no suspicious circumstances disclosed 
by this record, which indicate bad faith in defendant’s 
intestate accepting these bonds as collateral security 
and later buying them with the $10,000 which he 
loaned. 'We think he has sustained the burden which 
the New York Negotiable Instruments Law cast upon 
him , and there was no evidence to the contrarv which 
required the submission of the question to the jury as 
one of fact.” (Italics supplied.) 

Conclusion. 


In conclusion, it is respectfully submitted that the trial 
court did not err in submitting to the jury, under proper 
instructions, the issues involving defendant’s knowledge 
and its good or bad faith. The burden being upon the ap¬ 
pellant affirmatively to establish its good faith, and not 
upon the appellee to establish the bad faith of appellant, 
the trial court correctly submitted to the determination of 
the jury, the question whether the defendant acquired the 
Shoreham note in due course, or with actual knowledge 
of the defect in title or with knowledge of such facts that 
its action in taking the instrument amounted to bad faith. 

Respectfully submitted, 

Louis Ottexberg, 

Arthur C. Keefer, 
i H. Max Am merman, 

February 5, 1936. Attorneys for Appellee . 
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